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ABSTRACT 
This research considers the practice of wa‘d in Islamic banking products in Malaysia and 
Bangladesh and compares between them. It discusses the Shari‘ah issues and other 
challenges in the practice of wa‘d. Finally, it determines the prospects of wa‘d-based 
products in both countries. It adopts a qualitative case study approach while choosing 
three Islamic banks in each country for case study. Along with library research and 
document analysis, it conducts interviews with Islamic banking practitioners and 
Shari‘ah scholars. It follows thematic and a comparative method to analyse the data. The 
findings of this study show that Malaysia has innovated numerous products based on wa‘d 
while Bangladesh has a limited number of products. The major challenge of wa‘d in 
Malaysia is Shari‘ah issues. However, this study concludes that Malaysian practice of 
wa‘d is free from the issues of Shari‘ah claimed by a few studies. Nevertheless, Malaysia 
should have a legal provision for wa‘d in the Contract Act and a guideline for the practice 
of wa‘d. In the case of Bangladesh, the major challenges of wa‘d are (1) the strictness of 
the Shari‘ah scholars, (2) lack of product development initiative, (3) and the absence of 
a legal provision for wa‘d. However, both countries have significant potential to develop 
a number of Islamic retail-banking and treasury products through using wa‘d. 
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ABSTRAK 
Kajian ini bertujuan untuk menilai amalan aplikasi wa'd dalam produk perbankan Islam 
di Malaysia dan Bangladesh serta membuat perbandingan di antara keduanya. Ia akan 
membincangkan mengenai isu-isu Syariah dan cabaran-cabaran lain dalam 
pengaplikasiannya. Kajian ini juga dilakukan adalah untuk mengetahui prospek-prospek 
bagi produk berasaskan wa'd di kedua-dua buah negara iaitu Malaysia dan Bangladesh. 
Kajian ini menggunakan pendekatan kajian kes kualitatif dengan memilih tiga buah 
perbankan Islam di setiap negara sebagai kajian kes. Di samping kajian perpustakaan dan 
analisis dokumen, temu bual juga dilakukan dengan pengamal perbankan Islam dan para 
ilmuan Syariah. Kaedah tematik dan analisis perbandingan digunakan untuk menganalisis 
data. Hasil kajian menunjukkan bahawa Malaysia telah memperkenalkan banyak produk 
berasaskan wa'd sementara Bangladesh mempunyai bilangan produk yang terhad. 
Cabaran utama aplikasi wa'd di Malaysia adalah berkaitan isu-isu Syariah. Walau 
bagaimanapun, melalui hasil kajian ini dapat disimpulkan bahawa amalan aplikasi wa'd 
di Malaysia bebas daripada isu-isu Syariah seperti yang dibincangkan oleh beberapa 
kajian lepas. Namun begitu, Malaysia perlu mempunyai peruntukan undang-undang 
dalam Akta Kontrak serta garis panduan untuk amalan aplikasi wa'd di perbankan Islam 
di Malaysia. Dalam kes Bangladesh, cabaran utama wa'd adalah: (1) ketegasan para 
ilmuan Syariah, (2) kekurangan inisiatif pembangunan produk (3) dan tiada peruntukan 
undang-undang bagi wa'd. Walau bagaimanapun, kedua-dua negara mempunyai potensi 
besar dalam membangunkan produk-produk perbankan runcit Islam dan perbendaharaan 
melalui penggunaan wa'd. 
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CHAPTER 1: INTRODUCTION 
 
1.1. Introduction 
The Islamic finance industry is holding a significant position in the global financial 
industry. This fastest growing industry is deeply rooted in the Middle East, South Asia, 
and South East Asia. Moreover, a number of non-Muslim countries have shown their 
interest in Islamic finance. It is currently operating in more than 75 countries. This faith-
based ethical finance might be the best choice for the Muslim world comprising more 
than 1.3 billion Muslims.1  
 In order to survive in the competing market, Islamic finance is required to provide 
viable alternatives in every aspect of conventional finance. In this regard, product 
innovation is a necessary task for Islamic financial institutions.2 However, Shari‘ah 
principles must be adhered to while structuring a new product. It is the duty of the 
practitioners to obtain Shari‘ah scholars’ acceptance after innovating any Islamic banking 
product. Therefore, Islamic banking practitioners are required to put extra effort to 
produce alternative products that meet market demands while fulfiling the necessary 
requirements of the Shari‘ah. 
 Ribā is prohibited in the Shari‘ah. Islamic banks cannot simply provide loans to 
its customers with interest. They need to engage in real trading activities with the 
customers. Therefore, every Islamic banking product is developed through a number of 
contractual arrangements in which several Shari‘ah concepts are used.3 Mushārakah, 
murābahah, ijārah and mudārabah are the most dominant Shari‘ah concepts used in 
                                                     
1 M. Mansoor Khan and M. Ishaq Bhatti, “Islamic banking and finance: on its way to globalization”, 
Managerial Finance 34, no. 10 (2008), 708-725; Robert R. Bianchi, “The Revolution in Islamic Finance,” 
Chicago Journal of International Law 7, no. 2 (Winter 2007), 569. 
2 Fouad H. Al-Salem, “Islamic ﬁnancial product innovation,” International Journal of Islamic and Middle 
Eastern Finance and Management 2, no. 3 (2009), 195. 
3 Theodore Karasik, Frederic Wehrey and Steven Strom, “Islamic Finance in a Global Context: 
Opportunities and Challenges”, Chicago Journal of International Law 7, no. 2 (Winter 2007), 381-384; 
Mahmoud A. El-Gamal, Islamic Finance Law, Economics, and Practice (New York: Cambridge University 
Press, 2006), 46 and 64. 
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Islamic banking products. Wa‘d is one of these Shari‘ah concepts which plays a great 
role in Islamic banking product innovation.  
 Literally, wa‘d denotes promise.4 According to Islamic jurists (fuqahā’), wa‘d is 
a unilateral promise which is different from a contract (‘aqd). In wa‘d, one party promises 
another to perform a certain action in the future. It is a voluntary offer5 whereby the 
promisor is not entitled to receive any remuneration for his promise. In Islamic banking 
practices, wa‘d is usually used for financial transactions to be carried out in the future.  
 Based on the above characteristics, it is believed that wa‘d has great potential in 
Islamic finance. It might be very useful for product innovation. Among the advantages of 
wa‘d is that it can be a better alternative for conventional forward transactions comparing 
with other Shari‘ah concepts (i.e. salam, istisnā‘). This is because in the case of salam, 
the commodity type, quantity, and date of delivery etc. must be specified during the time 
of executing the contract. However, if wa‘d is used in lieu of salam then there is no such 
requirements by the Shari‘ah. Therefore, wa‘d is more convenient to use. In addition, 
wa‘d can be used as a risk management tool. In some Islamic banking products, e.g. 
“murābahah on purchase orderer” wa‘d minimises the risk of the financier when he 
purchases a commodity in the market for selling it to the customer with profit.6 
 
 
 
                                                     
4 Ahmad bin Muhammad bin ‘Ali al-Fayumi al-Maqri, Al-Misbāh al-Munir (Bayrut: Maktabat Lubnān, 
1987), 255. 
5 Ahmad Muhammad Khalil al-Islāmbuli, “Hukm al-wa‘d fi al-fiqh al-Islāmi wa tatbiqātuh al-mu‘āsirah,” 
Journal of King Abdul Aziz University: Islamic Economics 16, no. 2 (2003), 43-57; Nazih Kamāl Hammād, 
Mu‘jam al-Mustalahāt al-Māliyyah wa al-Iqtisādiyyah fi Lughat al-Fuqahā’ (Dimasq: Dār al-Qalam, 
2007), 473. 
6 Muhammad Taqi Usmani, An Introduction to Islamic Finance (The Hague: Kluwer Law International, 
2002), 84; Nurdianawati Irwani Abdullah. “Status and implications of promise (wa‘d) in contemporary 
Islamic banking,” Humanomics 26, no. 2 (2010), 84-98; Marjan Muhammad, Hakimah Yaacob and 
Shabana Hasan, “The bindingness and enforceability of a unilateral promise (wa‘d): an analysis from 
Islamic law and legal perspectives,” (Research paper no. 30, International Shari‘ah Research Academy for 
Islamic Finance, Kuala Lumpur, 2011), 2; Seng Kiong Kok, Gianluigi Giorgioni and Jason Laws, 
“Derivative products and innovation in Islamic finance,” International Journal of Islamic and Middle 
Eastern Finance and Management 7, issue. 3 (2014), 243. 
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1.2. Research Background 
Wa‘d has different types of usage ranging from personal to financial affairs.7 A simple 
example of wa‘d for personal matter can be given that a person promises his friend that 
he will meet him at a specific place on a particular time. An important use of wa‘d for 
personal matter is the wa‘d for marriage, in which for instance, A promises B that he will 
marry her on a fixed date. In financial affairs, wa‘d can be made to carry out a contract in 
the future. For instance, A promises B that he will sell to him a certain commodity on a 
specific date in the future.  
 The term wa‘d existed during the early period of Islam. The Qur’ān and Hadith 
have widely used this term in different contexts. For example, Allāh promises forgiveness 
and paradise for the believers in the following verse of the Qur’ān:     
 ِفۡغ هم مَُهل ِتََِّٰحلَّٰ هصلٱ 
ْ
اوُلِمََعو 
ْ
اوُنَماَء َنيِ
ه
لَّٱ ُ هللَّٱ َدََعو ٞميِظَع ٌرۡج
َ
أَو ٞةَر٩  
(Al-Mā’idah 5: 9)  
Translation: Allāh has promised those who believe (in the Oneness of 
Allāh – Islamic Monotheism) and do deeds of righteousness, that for 
them there is forgiveness and a great reward (i.e. Paradise).8 
 
 Similarly, wa‘d was found in the Hadith of the prophet (SAWS). The following 
is a renowned Hadith which states that one of the characteristics of a hypocrite is that he 
breaks his promise.  
ناخ نتمؤا اذإو فلخأ دعو اذإو بذك ثدح اذإ ثلاث قفانلما ةيآ 
Translation: Sign of a pretentious person are three things; when he talks 
he lies; when he promises he breaks it; and when he is given a trust he 
betrays it.9  
 
                                                     
7 Mansur bin Yunus bin Idris Al-Buhuti, Kashshāf Al-Qinā‘ ‘an Matn Al-Iqnā‘, ed. Muhammad Amin Al-
Dinnāwi (Bayrut: ‘Alam al-kutub, 1997), 3:79; Muhammad Amin bin ‘Umar bin ‘Abd Al-Aziz ‘Abidin, 
Al-‘Uqud al-Durriyyah fi Tanqih al-Fatāwā al-Hāmidiyyah, (India: n.p., 1819), 2:352-353; Abu ‘Abdullāh 
Muhammad bin Muhammad bin ‘Abd al-Rahmān al-Hattāb, Mawāhib al-Jalil li Sharh Mukhtasarin Khalil, 
ed. Zakariyā ‘Umayrāt (Bayrut: Dār al-kutub al-‘ilmiyyah, 1995), 5:33. 
8 Muhammad Taqi-ud-Din Al-Hilali and Muhammad Muhsin Khan, Translation of the Meanings of the 
Noble Qur’an in the English Language (Madinah: King Fahd complex for the printing of the holly Qur’an, 
n.d.), 144.  
9 Narrated by al-Bukhāri, Kitāb al-Shahādāt, Bāb man amara bi injāz al-wa‘d, Hadith no. 2682, and Muslim, 
Kitāb al-Imān, Bāb Bayān Khisāl al-Munāfiq, Hadith no. 107. See Abu ‘Abdullāh Muhammad bin Ismā‘il 
al-Bukhāri, Al-Jāmi‘ al-Sahih, ed. Muhib al-Din al-Khatib, (al-Qāhirah: Matba‘ah al-salafiyyah, 1980), 
2:262 and Abu al-Husayn Muslim bin Hajjāj al-Qushayri al-Naysāburi, Sahih Muslim, ed. Muhammad 
Fu’ād ‘Abd al-Bāqi, (Bayrut: Dār al-kutub al-‘ilmiyyah, 1991), 1:78.  
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  Wa‘d captured the attention of the classical scholars of Islamic jurisprudence 
(fiqh) due to its importance in a Muslim’s life. Scholars from the four school (madhāhib) 
of jurisprudence discussed different Shari‘ah rulings related to wa‘d. They debated on 
the bindingness of wa‘d in the Shari‘ah whether it is obligatory for a person to fulfil his 
promise or it is simply a matter of ethics. Their discussion on wa‘d included its usage in 
personal as well as financial affairs.10  
 During the 1980s, wa‘d came into the lime light of Islamic banking with the 
introduction of “murābahah on purchase order” financing. In this type of financing, the 
Islamic bank purchases a commodity in the market and sells it to the customer with a 
fixed profit. However, the bank may incur financial loss in case the customer does not 
purchase the commodity from the bank after the bank has purchased it. In order to 
mitigate the bank’s risk, the customer is required to give wa‘d that he will purchase the 
particular commodity from the bank after the bank has purchased it in the market.11  
 Wa‘d is not normally used as a standalone concept in Islamic banking products. It 
is combined with other Shari‘ah concepts for the purpose of risk management. Apart from 
murābahah, several other Islamic banking products are introduced with the combination 
of wa‘d e.g. ijārah vehicle financing, mushārakah mutanāqisah home financing etc. Due 
to the benefits of risk mitigation, wa‘d is not limited to some banking products only but 
has expanded to sukuk and other Islamic capital market products. Some financial 
institutions have even innovated wa‘d-based Islamic structured products. This widespread 
application of wa‘d has captured the interest of contemporary Shari‘ah scholars who have 
                                                     
10 Muhyi al-Din Abi Zakariyyā Yahyā bin Sharaf Al-Nawawi, Al-Adhkār min Kalāmi Sayyidi al-Abrār, 
(Bayrut: Dār al-minhāj, 2005), 510-511; Muhammad bin Ahmad bin Muhammad ‘Alish, Fath al-‘Aliyy al-
Mālik fi al-Fatwā ‘alā Madhhab al-Imām Mālik, (al-Qāhirah: Mustafā al-Bābi al-Halabi, 1958), 1:254; Abi 
Muhammad ‘Ali bin ‘Ahmad bin Sa‘id bin Hazm, Al-Muhallā bi al-Athār, ed. Ahmad Muhammad Shākir, 
(Misr: Idārāt al-tibā‘ah al-muniriyyah, 1352 AH), 8:28; Abu Bakr Muhammad bin ‘Abdullāh bin ‘Arabi, 
Ahkām al-Qur’ān, ed. Muhamamd ‘Abd al-Qādir ‘Atā’, (Bayrut: Dār al-kutub al-‘ilmiyyah, 2003), 4:243; 
Ahmad bin ‘Ali bin Hajar Al-‘Asqalāni, Fath al-Bāri’ Sharh Sahih al-Bukhāri, ed. Muhammad Fu’ād ‘Abd 
al-Bāqi (al-Qāhirah: al-Maktabah al-Salafiyyah, n.d.), 5:290; Abu Hāmid Muhammad bin Muhammad bin 
Muhammad al-Ghazāli, Ihyā’ ‘Ulum al-Din (al-Qāhirah: Dār al-Sha‘b, n.d.), 9:1580. 
11 Yusuf al-Qardāwi, “Al-wafā’ bi al-wa‘d,” Majallah majma‘ al-fiqhi al-Islāmi 5, no. 2 (1988), 616-634; 
Nurdianawati Irwani Abdullah, “Status and implications of promise,” 84-98. 
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started to study the usage of wa‘d in different products and initiated debate on their 
Shari‘ah permissibility.12  
In light of the above, it can be said that wa‘d is a popular concept among the 
Shari‘ah scholars and Islamic banking practitioners around the world. All leading Islamic 
banking countries are utilising wa‘d to develop various products.13 Malaysia as one of the 
prominent countries for Islamic banking is no different. It has paid significant attention 
on wa‘d in order to innovate a large number of products.  
 Malaysia is a Southeast Asian Muslim majority developing country. It is in the 
leading position to initiate Islamic finance in Southeast Asia. It started Islamic banking 
in 1983 with the establishment of Bank Islam Malaysia Berhad (BIMB). Malaysia has 
developed a comprehensive Islamic financial system which includes Islamic banking, 
capital market and insurance. In addition, it has diversified products and services offered 
by Islamic financial institutions.14 
 Islamic banking in Malaysia is blessed with government support. The Malaysian 
government has provided legal and regulatory support for Islamic banks through enacting 
Islamic Banking Act (IBA) 1983 and Islamic Financial Services Act (IFSA) 2013. The 
government has introduced several policies to assist the development of Islamic banking 
in Malaysia. For example, the government deposit with Islamic banks to support them. 
Through developing strong governance, infrastructure and human capital, the government 
                                                     
12 Nurdianawati Irwani Abdullah, “Status and implications of promise,” 84-98; Nor Adila Mohd Noor and 
Mohd Ashraf Aripin, “Mechanism of al-Wa‘ad (Promise): Theory and Application in Islamic Banking in 
Malaysia,” Canadian Social Science 6, no. 1 (2010), 80-89; Asmadi Mohamed Naim, “Purchase 
Undertaking Issues in Musharakah Mutanaqisah Home Financing,” ISRA International Journal of Islamic 
Finance 3, issue. 1 (2011), 25-47; Marjan Muhammad et al., “The bindingness and enforceability of a 
unilateral promise (wa‘d)”; Shabnam Mokhtar, “A Synthesis of Shari‘ah Issues and Market Challenges in 
the Application of Wa‘d in Equity-based Sukuk,” ISRA International Journal of Islamic Finance 1, issue. 
1 (2009), 139-145; Chady C. Atallah and Wafica A. Ghoul, “The Wa‘d-Based Total Return Swap: Sharia 
Compliant or Not?”, The Journal of Derivatives 19, no. 2 (2011), 71-89.  
13 Shabnam Mokhtar, “A Synthesis of Shari‘ah Issues”, 139-145; Atallah and Ghoul, “The Wa‘d-Based 
Total Return Swap”, 71-89; Humayon Dar, “Promises, promises,” Newhorizon, January - March 2010, 12-
15; Priya Uberoi, Rahul Chatterji and Dany Bidar, “The wa‘ad on the Street,” Risk magazine, August 2009, 
60-63. 
14 Rika Nakagawa, “The evolution of Islamic finance in Southeast Asia: the case of Malaysia,” The Journal 
of Applied Business Research 25, no. 1 (2009), 111-126. 
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target to make Islamic banking the mainstream banking in Malaysia and seeking to make 
Malaysia the global hub for Islamic finance.15  
There were 16 Islamic banks licensed under Bank Negara Malaysia (BNM) until 
2013. Among these banks, five are full-fledged Islamic banks and the remaining 11 banks 
are subsidiaries of their respective conventional banks. In 2010, Islamic banking in 
Malaysia achieved its target of 20% market share.16 
Product development is crucial in Malaysia. To compete with the conventional 
banks, it provides alternatives for nearly all conventional products. It offers a variety of 
saving and investments accounts. Numerous financing facilities are available including 
home, car, and personal financing. In addition, it provides Islamic alternative for letter of 
credit, accepted bills, charge cards, credit cards, and debit cards. Additionally, several 
Islamic treasury products have been developed to meet the demands of the customers.17  
 However, Malaysian Islamic banking has received criticism from the Shari‘ah 
perspective. The criticism is mostly levelled against the practice of bay‘ al-‘inah in bay‘ 
bi thaman ājil (BBA) home financing. The majority of Malaysian Muslims follow al-
Shāfi‘i school of jurisprudence. As bay‘ al-‘inah is allowed by a few Shāfi‘i jurists, the 
Islamic banks in Malaysia take it as a reference to defend bay‘ al-‘inah. Apart from bay‘ 
al-‘inah, there are a few contracts where the Islamic banking products are claimed as the 
mirror image of conventional products i.e. tawarruq munazzam personal financing.18  
                                                     
15 Nakagawa, “The evolution of Islamic finance in Southeast Asia,” 111-126; Mohamad Akram Laldin, 
“Islamic financial system: the Malaysian experience and the way forward,” Humanomics 24, no. 3 (2008), 
217-238; Bank Negara Malaysia, “Financial Services Act 2013 and Islamic Financial Services Act 2013 
Come Into Force,” Bank Negara Malaysia website, retrieved on 13 Jan 2014, 
http://www.bnm.gov.my/index.php?ch=en_press&pg=en_press_all&ac=2837  
16 Mohamed Ariff and Saiful Azhar Rosly, “Islamic Banking in Malaysia: Unchartered Waters,” Asian 
Economic Policy Review 6, issue. 2 (2011), 301-319; Bank Negara Malaysia, “List of Licensed Banking 
Institutions in Malaysia,” Bank Negara Malaysia website, retrieved on 14 January 2013, 
http://www.bnm.gov.my/index.php?ch=li&cat=islamic&type=IB&fund=0&cu=0 
17 Bank Negara Malaysia, Monthly statistical bulletin, January 2013, 37; Nakagawa, “The Evolution of 
Islamic Finance,” 119-120; Mohamad Akram Laldin, “Islamic financial system”, 229; Bank Negara 
Malaysia, “Islamic banking,” Bank Negara Malaysia website, retrieved on 13 Jan 2014, 
http://www.bnm.gov.my/index.php?ch=174&pg=467&ac=370  
18 Mohamed Ariff and Saiful Azhar Rosly, “Islamic Banking in Malaysia,” 301-319; Ahamed Kameel 
Mydin Meera and Dzuljastri Abdul Razak, “Islamic Home Financing through Musharakah Mutanaqisah 
and al-Bay‘ Bithaman Ajil Contracts: A Comparative Analysis,” Review of Islamic Economics 9, no. 2 
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 Considering the overall aspects of Islamic banking in Malaysia, it can be regarded 
as a role model for the countries which are at the initial stage of Islamic banking. 
Malaysia’s diverse product innovation, Shari‘ah governance framework, government’s 
prudent regulation on dual banking system, infrastructure, knowledge, and human capital 
development etc. render it distinct from other countries. While discussing the 
development of Islamic banking in Malaysia, Mohamad Akram Laldin states that the 
Malaysian Islamic finance industry should be taken as a benchmark for the development 
of Islamic finance in other countries.19  
As Bangladesh is at the blooming stage in developing Islamic finance then it is 
appropriate for it to consider Malaysian practices for its development. Bangladesh is the 
third largest Muslim country in the world. Similar to Malaysia, it started Islamic banking 
in 1983 and the first Islamic bank was the Islami Bank Bangladesh Limited (IBBL). As 
of 2013, there are seven full-fledged Islamic banks in Bangladesh and 16 conventional 
banks have Islamic banking windows. As of December 2012, the total deposit of Islamic 
banking sector was BDT 1017.9 billion which was 18.9% of the total deposit of the 
banking sector in Bangladesh.20 
Even though Islamic banking has a notable position in the overall banking sector 
of Bangladesh, it has been unable to achieve substantial development due to a number of 
challenges. Several studies state that lack of government support is one of the key 
challenges for Islamic banking in Bangladesh. Until now, the government did not enact a 
separate law for the operation of Islamic banking. There is no strong Shari‘ah regulation 
and governance developed by the central bank of Bangladesh. Moreover, absence of an 
Islamic capital market is another significant barrier.21  
                                                     
(2005), 5-30; Feisal Khan, “How ‘Islamic’ is Islamic Banking?,” Journal of Economic Behavior & 
Organization 76, issue. 3 (2010), 805–820. 
19 Mohamad Akram Laldin, “Islamic financial system,” 217-238. 
20 Bangladesh Bank, Annual Report 2012-13 (Dhaka: Bangladesh Bank, 2014), 37. 
21 Abu Umar Faruq Ahmad and M. Kabir Hassan, “Regulation and performance of Islamic banking in 
Bangladesh,” Thunderbird International Business Review 49, issue. 2 (2007). 251–277. 
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Among many challenges, the scarcity of products is one of the major challenges 
for Islamic banks in Bangladesh. Lack of products may render the Islamic banking 
industry non-competitive with its conventional counterpart. Several studies show that 
Islamic banks in Bangladesh mostly rely on a few classical products for providing 
financing facilities to its clients e.g. bay‘ al-murābahah and bay‘ al-mu’ajjal. Therefore, 
it is crucial for the Islamic banking industry in Bangladesh to innovate more products 
using different types of Shari‘ah concepts.22 
 
1.3. Problem Statement 
As mentioned earlier, Malaysia has developed a variety of Islamic financial products. A 
significant number of these products include wa‘d in their structures. Wa‘d-based Islamic 
financial products in Malaysia include retail Islamic banking products, sukuk, and Islamic 
treasury products.23 However, the usage of wa‘d in different financial products brings 
about certain challenges. Among these challenges, Shari‘ah issues are the most important 
concern raised by a number of studies.  
In relation to the practice of wa‘d in mushārakah mutanāqisah (MM) home 
financing, Asmadi Mohamed Naim stated that the practice of wa‘d in this product 
invalidates the Shari‘ah principles for mushārakah contract.24 Azlin Alisa Ahmad and 
Shofian Ahmad claimed that there is an element of injustice in the practice of wa‘d in 
Islamic FX forward.25 Several other studies argued that the practice of wa‘d in some 
Islamic financial products are fictitious means (hilah) to legalise prohibited forward sale 
                                                     
22 Abdul Awwal Sarker, “Islamic Banking in Bangladesh,”; Ahmad and Hassan, “Regulation and 
performance”, 251–277; Iqbal Kabir Mohon, Islami Orthoniti (Dhaka: Zerin Publishers, 2011), 361; Md. 
Abdul Awwal Sarker, “Islamic Banking in Bangladesh Growth, Structure, and Performance,” Proceedings 
of the Third Harvard University Forum on Islamic Finance: Local Challenges, Global Opportunities 
(1999), 271-290. 
23 Nor Adila Mohd Noor and Mohd Ashraf Aripin, “Mechanism of al-Wa‘ad (Promise)”, 80-89; Marjan 
Muhammad et al., “The bindingness and enforceability of a unilateral promise”; Shabnam Mokhtar, “A 
Synthesis of Shari‘ah Issues,” 139-145. 
24 Asmadi Mohamed Naim, “Purchase Undertaking Issues”, 25-47. 
25 Azlin Alisa Ahmad and Shofian Ahmad, “Inovasi Pemakaian Prinsip Wa‘dan dalam Instrumen Lindung 
Nilai Islam”, Islāmmiyyāt 36, no. 1, (2014), 21 – 32.  
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contract and contravene other major Shari‘ah prohibitions i.e. maysir (gambling).26 
Finally, Hakimah Yaacob point out that the Shari‘ah concept of wa‘d may encounter legal 
challenges as the contract act in Malaysia does not explicitly recognise it.27  
 On the other hand, the significance of wa‘d in product innovation cannot be 
neglected due to its advantage as a risk management tool and a very convenient alternative 
to forward sale contracts. A large number of Islamic financial products would comprise 
high risk if we eliminate the wa‘d element. Moreover, disregarding wa‘d may confine the 
product innovation in Islamic finance. Consequently, the growth of Islamic finance will 
be hindered. Considering the above facts, it is necessary to study the wa‘d-based products 
in Malaysia to analyse the Shari‘ah issues and other challenges. It is equally important to 
consider the future prospect of wa‘d in Malaysian Islamic finance industry. 
Since the Malaysian Islamic finance industry has innovated a large number of 
products based on wa‘d, it is an opportunity for the Islamic finance industry in Bangladesh 
to learn from Malaysian practices. Several studies recommended that product 
development is necessary for Islamic banks in Bangladesh.28 In order to innovate new 
products, Islamic banks in Bangladesh should study the Malaysian banks’ practices on 
structuring products based on wa‘d. In this regard, it is necessary to investigate the 
existing wa‘d-based products in Bangladesh and the challenges associated with it. In 
addition, it is also essential to examine the prospects of wa‘d for Islamic finance industry 
in Bangladesh. 
                                                     
26 Muhammad Ayub, “Use of W´ad and Tawarruq for Swaps in the framework of Islamic Finance,” (Paper 
presented in Eighth International Conference on Islamic Economics and Finance, Doha, Qatar, 19-21 
December 2011); Aznan Hasan, “Pengertian al-wa‘ad, al-wa‘dan dan al-muwa‘adah,” (Paper presented in 
Muzakarah Cendekiawan Syariah Nusantara, International Shari‘ah Research Academy for Islamic Finance 
(ISRA), Kuala Lumpur, 27-28 February 2008); Marjan Muhammad et al., “The bindingness and 
enforceability of a unilateral promise”; Shabnam Mokhtar, “A Synthesis of Shari‘ah Issues,” 139-145. 
27 Hakimah Yaacob, “Does Contracts Act 1950 recognize wa‘ad?”, Shariah Law Reports 2, (2012), 35-43. 
28 Sarker, “Islamic Banking in Bangladesh”; Ahmad and Hassan, “Regulation and performance of Islamic 
banking”, 251–277; Mohon, Islami Orthoniti, 361; Sarker, “Islamic Banking in Bangladesh Growth, 
Structure, and Performance,” 271-290. 
10 
 
In light of the above, a comparative case study is required on the practice of wa‘d 
between Malaysia and Bangladesh. The comparison would help ascertain the strengths 
and weaknesses between the two countries so that both can learn from each other. The 
study will assist in determining the challenges faced by both countries. Moreover, it will 
analyse the potentials that each of the countries may achieve.  
Finally, even though a number of studies have been conducted on wa‘d from 
various perspectives, there is a general lack of field studies. Considering the significance 
of wa‘d in product development, a field study in both countries should be conducted to 
obtain in-depth and up-to-date information.      
 
1.4. Research Questions 
The following research questions are addressed to shed light on the problem statement: 
(1) What is wa‘d, and what is its status in the Shari‘ah? 
(2) What are the Islamic banking products in Malaysia where wa‘d is employed? 
What is the mechanism for the usage of wa‘d in those products?  
(3) What is the legal status of wa‘d in Malaysia? 
(4) What are the Islamic banking products in Bangladesh where wa‘d is employed? 
What is the mechanism for the usage of wa‘d in those products?  
(5) What is the legal status of wa‘d in Bangladesh? 
(6) What are the similarities and differences between Malaysia and Bangladesh in 
terms of the practice of wa‘d in Islamic banking products? 
(7) What are the Shari‘ah issues and other challenges of wa‘d-based products in 
Malaysia and Bangladesh? 
(8) What are the prospects for wa‘d in innovating Islamic banking products in 
Malaysia and Bangladesh?  
 
11 
 
1.5. Research Objectives 
Based on the problem statement, the following are the objectives of this research: 
(1) To examine the practice of wa‘d in Islamic banking products in Malaysia. 
(2) To examine the practice of wa‘d in Islamic banking products in Bangladesh. 
(3) To compare the practice of wa‘d in Islamic banking products between Malaysia 
and Bangladesh. 
(4) To discuss the Shari‘ah issues and other challenges of wa‘d in Islamic banking 
products in Malaysia and Bangladesh. 
(5) To investigate the prospects for wa‘d in innovating Islamic banking products in 
Malaysia and Bangladesh. 
 
1.6. Scope of the Research 
The study is limited to the practice of wa‘d in Islamic banking products including the 
consumer banking products, trade financing products, and treasury products. The study 
does not cover sukuk. This is because there is no sukuk market in Bangladesh.29 Therefore, 
to make the comparison fair, the study compares Islamic banking products only. 
Moreover, in order to narrow the scope of the research, it does not include Islamic 
structured products.  
This study chooses three Islamic banks from each of the countries as a case study 
for in-depth analysis. This study is concerned with deep knowledge on the practice of 
wa‘d. Therefore, the quantity of the banks has been minimised so that rich information 
can be gathered and analysed from the limited number of sources. The following three 
Malaysian banks have been selected for the case study:  
                                                     
29 BMB Islamic, Global Islamic Finance Report (GIFR) 2011 (London: BMB Islamic UK Limited, 2011), 
260; Md. Abul Kalam Azad, Mohammad Rokibul Kabir, Faruk Bhuiyan & Abdul Kadar Muhammad 
Masum, “Prospects Analysis of an Islamic Capital Market in Bangladesh,” Global Journal of Management 
and Business Research Finance 13, issue. 6 (2013), 57. 
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(1) Bank Islam Malaysia Berhad (BIMB)30 
(2) Maybank Islamic Berhad (MIB)31 
(3) Kuwait Finance House (Malaysia) Berhad (KFHMB)32 
Bank Islam Malaysia Berhad has been selected because it is the first Islamic bank 
in Malaysia.33 Maybank Islamic Berhad is the subsidiary of Maybank Berhad which is 
the most popular and biggest local bank in Malaysia.34 The Kuwait Finance House 
(Malaysia) Berhad is the first and notable foreign Islamic bank operating in Malaysia.35 
These three banks have been chosen based on their distinctive features. They represent 
three different categories of Islamic banks. Bank Islam Malaysia Berhad represents the 
core Islamic banks in Malaysia. Maybank Islamic represents the category of Islamic 
banks as a subsidiary of conventional banks, while the Kuwait Finance House (Malaysia) 
Berhad represents foreign Islamic banks in Malaysia. 
As of 2013, seven full-fleged Islamic banks and 16 Islamic banking windows are 
operating in Bangladesh. The following three banks are selected among them: 
(1) Islami Bank Bangladesh Limited (IBBL)36  
(2) Prime Bank Limited (PBL)37  
(3) Shahjalal Islami Bank Limited (SIBL)38  
                                                     
30 Bank Islam Malaysia Berhad, “Corporate Profile”, Bank Islam Malaysia Berhad website, retrieved on 20 
Sept 2014, http://www.bankislam.com.my/en/Pages/CorporateProfile.aspx?tabs=1 
31 Maybank Islamic Berhad, “Corporate Info”, Maybank Islamic Berhad website, retrieved on 20 Sept 2014, 
http://maybankislamic.com.my/info.html 
32 Kuwait Finance House (Malaysia) Berhad, “Company Profile”, Kuwait Finance House (Malaysia) 
Berhad website, retrieved on 20 Sept 2014, 
http://www.kfh.com.my/kfhmb/v2/contentView.do?contentTypeId=3000&displayPage=%2Fver2%2Fcon
tent%2Fstandard.jsp&channelPath=%2Fver2%2Fv2_Navigation%2FAbout+Us&programName=00+Co
mpany+Profile&tabId=5&cntName=AU01.CP1-About  
33 Nakagawa, “The evolution of Islamic finance in Southeast Asia”, 111-126. 
34 Maybank Islamic Berhad, “Corporate Info”. 
35 Kuwait Finance House (Malaysia) Berhad, “Company Profile”.  
36 Islami Bank Bangladesh Limited (IBBL), “IBBL at a glance”, Islami Bank Bangladesh Limited website, 
retrieved on 20 Sept 2014, http://www.islamibankbd.com/abtIBBL/abtIBBLAtaGlance.php 
37 Prime Bank Limited, “About Prime Bank”, Prime Bank Limited website, retrieved on 20 Sept 2014, 
https://www.primebank.com.bd/index.php/home/about  
38 Shahjalal Islami Bank Limited, “About SJIBL”, Shahjalal Islami Bank Limited website, retrieved on 20 
Sept 2014, http://www.shahjalalbank.com.bd/about.php  
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The above banks are selected based on their type, precedence in establishment, 
size, popularity, and communication availability. The Islami Bank Bangladesh Limited 
(IBBL) is the oldest and biggest Islamic bank in Bangladesh, and is the most popular in 
the country. After that, Prime Bank Limited (PBL) is the first conventional bank in 
Bangladesh to start an Islamic banking window. Thirdly, Shahjalal Islami Bank Limited 
(SIBL) is a notable full-fledged Islamic bank in Bangladesh after IBBL.39 Comparing 
with Malaysia, there is currently no full-fledged foreign Islamic banks in Bangladesh and 
there is no Islamic banking subsidiary of conventional banks.40 Therefore, it was not 
possible to choose Islamic banks in Bangladesh similar in type to those found in Malaysia. 
As a substitute, one Islamic banking window and two local full-fledged Islamic banks 
have been chosen from Bangladesh.  
 
1.7. Significance of the Research 
This research adds new knowledge on the practice of wa‘d in Islamic banks in Malaysia 
and Bangladesh. The usage of wa‘d in these two countries might be of interest to 
academics all around the world as these two are notable countries for Islamic finance. 
This study is unique because no comprehensive field study has thus far been conducted 
on the practice of wa‘d. It is able to provide the most detailed and up to date information 
on the usage of wa‘d. In addition, the discussion on the Shari‘ah issues and other 
challenges in wa‘d-based products is significant.  
 The findings and recommendations of this study may assist the government and 
policy makers in both countries to develop Islamic finance. This research captures the 
attention of the government through highlighting the necessity of enacting legal 
                                                     
39 Muhammad Nurul Islam, “Bangladeshe Islami bank protishthar andoloner itihash,” Amar Desh, 21 April, 
2010; Mohon, Islami Orthoniti, 137; Mohammad Abdul Mannan, Islami Bank Babostha (Dhaka: Central 
Shariah Board for Islamic Banks of Bangladesh, 2010), 47; Sarker, “Islamic Banking in Bangladesh”, 2; 
BMB Islamic, Global Islamic Finance Report, 259. 
40 “Lists of Banks in Bangladesh”, BankInfo beta website, retrieved on 20 Sept 2014, 
http://bankinfobd.com/banks  
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provisions for wa‘d. The government of Bangladesh would benefit from this study by 
knowing the role of the Malaysian government in promoting Islamic banking. 
 The industry practitioners in both countries would highly benefit from this 
research by knowing each other’s practice. Moreover, the proposed product structures 
would assist the product innovators in both countries develop more products based on 
wa‘d. The discussion on the Shari‘ah issues of wa‘d would guide the practitioners 
towards the Shari‘ah-permitted way to use wa‘d in new product structuring.  
 The discussion on the Shari‘ah issues relating to the usage of wa‘d might be of 
interest to the Shari‘ah scholars. It may help them in determining Shari‘ah rulings on 
different wa‘d-based products. Moreover, this research challenges the majority view of 
Shari‘ah scholars on certain issues related to wa‘d. 
 Finally, this research educates the public through revealing the Shari‘ah rulings 
for wa‘d. Islamic banks’ clients would know their rights and responsibilities when 
involved with wa‘d-based products. Moreover, the discussion on the Shari‘ah status of 
wa‘d not only guides them in financial matters but also in many other personal matters.  
 
1.8. Literature Review 
In light of the objectives of this research, literature on Islamic banking in Bangladesh and 
Malaysia have been reviewed followed by a review of literature on the theory and practice 
of wa‘d. Literature is collected by searching through different databases and library 
catalogues. A number of journal articles, theses, dissertations, institutional research 
papers, books, and newspaper and magazine articles have been reviewed. Considering the 
nature and scope of the research, literature in English, Arabic, Malay, and Bangla have 
been reviewed with most of the literature in English. 
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Table 1.1 Outline of Literature Review 
Theme Literatures 
Islamic banking in Malaysia Mohamed Ariff and Saiful Azhar Rosly (2011); 
Mohamad Zaid Mohd Zin et al. (2011); Khan (2010); 
Nakagawa (2009); Ahmad Hidayat Buang (2007); 
Mohamad Akram Laldin (2008) 
Islamic banking in Bangladesh Mohon (2011); Rahman (2010); Mannan (2010); Raqib 
and Muhammad (2008); Ahmad and Hassan (2007); 
Sarker (2005); Hassan (1999); Sarker, (1999); Alam 
(2000); Hussain (1996) 
Comparison of Islamic banking between 
Malaysia and Bangladesh 
Haron (1998) 
Comparison of Banking sector between 
Malaysia and Bangladesh 
Khanal (2007) 
 
 
 
 
 
Theory of Wa‘d 
 
 
Definition of 
wa‘d and its 
status in the 
Shari‘ah 
Qazi (2012); Azlin Alisa Ahmad et al. (2012)a; Azlin 
Alisa Ahmad et al. (2012)b; Khairun Najmi Saripudin et 
al. (2012); Shabana Hasan and Marjan Muhammad 
(2011); Atallah And Ghoul (2011); Mohd Saiful Azli 
Md Ali (2011); Marjan Muhammad et al. (2011); Ismail 
Wisham et al. (2011); International Shari‘ah Research 
Academy for Islamic Finance (ISRA) (2011); Mohamad 
et al. (2011); Nurdianawati Irwani Abdullah (2010); Nor 
Adila Mohd Noor and Mohd Ashraf Aripin (2010); 
Munirah Kasim (2010); ‘Abdullāh Muhammad (2010); 
Mohamad Akram Laldin (2009); Shofian Ahmad and 
Azlin Alisa Ahmad (2008); Aznan Hasan (2008); Azizi 
Che Seman (2008); Al-Islambuli (2003); Al-Masri 
(2002); Hammad (1988); Al-Qardawi (1988) 
Wa‘d and 
common law 
Azlin Alisa Ahmad et al. (2012)b; Hakimah Yaacob 
(2012); Marjan Muhammad et al. (2011); Ismail 
Wisham et al. (2011); Nurdianawati Irwani Abdullah 
(2010); Bagchi (2011); Gordley (2004); Ali Mohammad 
Matta (1999); Fried (1981) 
 
 
 
Application of Wa‘d 
Application of 
wa‘d in Islamic 
banking 
Mohd Saiful Azli Md Ali (2011); Asmadi Mohamed 
Naim (2011); Nurdianawati Irwani Abdullah (2010); 
Nor Adila Mohd Noor and Mohd Ashraf Aripin (2010); 
Munirah Kasim (2010); Azizi Che Seman (2008); Mohd. 
Fuad Md. Sawari and Md. Faruk Abdullah (2009) 
Application of 
wa‘d in sukuk 
Marjan Muhammad et al. (2011); Shabana Hasan and 
Marjan Muhammad (2011); Khairun Najmi Saripudin et 
al. (2012); Munirah Kasim (2010); Shabnam Mokhtar 
(2009); Shofian Ahmad and Azlin Alisa Ahmad (2008); 
Aznan Hasan (2008) 
Application of 
wa‘d in Islamic 
derivatives 
Azlin Alisa Ahmad et al. (2012)a; Atallah and Ghoul 
(2011); International Shari‘ah Research Academy for 
Islamic Finance (ISRA) (2011); Saadiah Mohamad et al. 
(2011); Aznan Hasan (2008) 
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 The primary literature search shows that is numerous researches on Islamic 
banking in Malaysia and Bangladesh, the concept of wa‘d, the Shari‘ah appraisal on the 
obligation of wa‘d, comparison of wa‘d with common law, and the application of wa‘d 
in Islamic financial products. The table above provides a snapshot of the reviewed 
literature. 
 
1.8.1. Islamic Banking in Malaysia 
It is necessary to apprehend the overall functions of Islamic banking in Malaysia to 
identify the practice of wa‘d. Therefore, literature on Islamic banking in Malaysia has 
been reviewed. There are numerous literature on Islamic banking in Malaysia. However, 
among them only a selected number have been reviewed.  
Mohamad Akram Laldin described the historical development of Islamic finance 
in Malaysia, which includes the establishment of pilgrimage fund in 1962 and the 
establishment of first full-fledged Islamic bank in 1983. He also discussed the 
government’s ten years master plan for financial sector, points out key challenges, and 
offers suggestions for the development of the Islamic finance industry in Malaysia.41 
While discussing the history of Islamic finance in Malaysia, Rika Nakagawa 
pointed out that the majority of Islamic banks in Malaysia use debt-based financing 
whereas the profit-sharing mode is very small. He suggested that more professionals are 
needed for Islamic finance in Malaysia.42 Similarly, Feisal Khan mentioned that 
Malaysia’s ‘Bank Islam Malaysia Berhad’ (BIMB) – the largest Islamic bank in Malaysia 
- along with other prominent Islamic banks in the world is heavily using non-profit and 
loss sharing mode of financing.43  
                                                     
41 Mohamad Akram Laldin, “Islamic financial system”, 217-238.  
42 Nakagawa, “The evolution of Islamic finance”, 111-126. 
43 Khan, “How ‘Islamic’ is Islamic Banking?”, 805–820. 
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Mohamed Ariff and Saiful Azhar Rosly provided a general overview of the 
Malaysian Islamic banking. Their study revealed that Malaysian Islamic finance is 
growing rapidly with a current 20% share of the banking market. However, Islamic 
banking products trend to be a mirror image of conventional products i.e. bay‘ al-‘inah. 
There are a few contracts i.e. tawarruq munazzam personal financing, which do not 
practice the true sale contract. The authors suggested that Malaysia should introduce new 
Islamic financial instruments and improve international co-operation in Islamic banking 
practice.44  
Mohamad Zaid Mohd Zin et al. mentioned that Malaysia has the largest Islamic 
banking and financial market. The government has taken a 10 year master plan to develop 
the global Islamic financial industry in Malaysia. The International Centre for Education 
in Islamic Finance (INCEIF) was established to promote Islamic finance education. 
Among the challenges facing Islamic finance in Malaysia are the differences of scholars’ 
opinions on Shari‘ah issues, tax law, and harmonisation of standards. On the other hand, 
the prospects are the new emerging markets and international co-operation.45 
Ahmad Hidayat Buang indicated an important legal issue for the operation of 
Islamic banking in Malaysia. Issues related to Islamic financial contracts fall under the 
jurisdiction of civil courts of Malaysia, which might be an obstacle for the development 
of Islamic finance. He suggested that civil court should work together with the Shari‘ah 
court or national Shari‘ah advisory council to resolve cases related to Islamic finance.46 
 
 
 
                                                     
44 Mohamed Ariff and Saiful Azhar Rosly, “Islamic Banking in Malaysia,” 301-319. 
45 Mohamad Zaid Mohd Zin, Saurdi Ishak, Abdul Razak Abdul Kadir, Mohd Syahiran Abdul Latif, 
“Growth and Prospect of Islamic Finance in Malaysia,” International Proceedings of Economics 
Development and Research 5, no. 1 (2011), 180-184.  
46 Ahmad Hidayat Buang, “Islamic Contracts in a Secular Court Setting? Lessons from Malaysia,” Arab 
Law Quarterly 21, no. 4 (2007), 317-340.  
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1.8.2. Islamic Banking in Bangladesh 
There are a few researches on the overview of Islamic banking in Bangladesh. A number 
of studies have been conducted on the operation and performance of “Islami Bank 
Bangladesh Limited (IBBL)”. The majority of the studies pointed out the challenges of 
Islamic banking in Bangladesh.  
 Abu Umar Faruq Ahmad and M. Kabir Hassan discussed banking regulations in 
Bangladesh. They found that banks in Bangladesh are governed by a number of acts i.e. 
bank companies act 1991, Bangladesh bank order 1972, securities and exchange 
commission act 1993, and income tax ordinance 1984. At present, there is no separate 
law for the operation of Islamic banking in Bangladesh. However, the Bangladesh bank 
(central bank of Bangladesh) has made some special provisions to regulate Islamic 
banks.47 
 Muhammad Abdul Mannan described the history of Islamic banking in 
Bangladesh. The first Islamic bank in Bangladesh was established on 30th March, 1983. 
The Islamic economics research bureau had important contribution in the establishment 
of Islamic banking in Bangladesh. Currently, there are seven Islamic banks in Bangladesh 
which are growing in terms of profitability and investment.48 
 A. A. M. Habibur Rahman explained the rules and regulations for the applications 
of murābahah, bay‘ mu’ajjal, and ijārah investment in Islamic banks in Bangladesh. This 
study seeks to identify the practice of wa‘d in Islamic banking products in Bangladesh.49 
 Mohammed Nurul Alam showed the overall banking situation in Bangladesh and 
the functions of IBBL. He revealed that generally IBBL succeeded in deposit and 
                                                     
47 Ahmad and Hassan, “Regulation and performance of Islamic banking.” 251–277. 
48 Mannan, Islami Bank Babostha.  
49 A. A. M. Habibur Rahman, Islami banking (Dhaka: Helena Parveen, 2010). 
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investment. However, most of its investments were based on bay‘ murābahah and 
mu’ajjal, whereas mudārabah and mushārakah investments were very limited.50  
 M. Kabir Hassan conducted a case study on IBBL. He suggested diversifying the 
financing with profit-sharing financing, improving human capital, choosing financier 
based on quality and efficiency but not collateral. Moreover, the Bangladesh Bank (BB) 
should create Islamic money market instruments and the government should enact 
separate laws for Islamic banking.51 
 Similarly, Abdul Awwal Sarker suggested an Islamic interbank money market and 
a separate Islamic banking act. He further recommended that Islamic banks in Bangladesh 
should extend the profit-sharing investments, give priority to small and medium 
enterprises, and develop expertise.52 Abdur Raqib and Sheikh Muhammad also provided 
similar recommendations.53 
 Iqbal Kabir Mohon provided up-to-date information on the banking system in 
Bangladesh. He discussed the Islamic banking investment modes and the legal documents 
used for them. The study demonstrated that among the challenges of Islamic banking in 
Bangladesh are the compulsory interest-based deposit with the central bank, absence of 
related professional associations, absence of sufficient legal framework, and the lack of 
skilled human resources. The study also showed a proposed draft on Islamic banking law 
in Bangladesh.54 
 
 
 
                                                     
50 Mohammed Nurul Alam, “Islamic banking in Bangladesh: a case study of IBBL,” International Journal 
of Islamic Financial Services 1, no. 4 (2000), Retrieved from 
http://www.iiibf.org/journals/journal4/art2.pdf  
51 M. Kabir Hassan, “Islamic banking in theory and practice: the experience of Bangladesh,” Managerial 
Finance 25, issue. 5 (1999), 60-113. 
52 Sarker, “Islamic Banking in Bangladesh”.  
53 Abdur Raqib and Sheikh Muhammad, Islami banking: totto, proyog, podhoti (Dhaka: al-Amin 
Prokashion, 2008). 
54 Mohon, Islami Orthoniti.  
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1.8.3. Comparison of Islamic Banking between Malaysia and Bangladesh 
Sudin Haron compared Islamic banking practices among 11 Muslim countries. He 
discussed the similarities and differences on the usage of Shari‘ah principles, services 
available, sources, and usage of funds in these countries. The study concluded that 
whereas Islamic banks in the Middle East operate with a minimum number of Shari‘ah 
principles, Malaysia and Bangladesh use an additional number of Shari‘ah principles. 
However, Malaysian usage of Shari‘ah principles was questioned as a legal trick. This 
study conducted a comparative study on Islamic banking practices amongst Muslim 
countries.55 
 
1.8.4. Comparison between Malaysian and Bangladeshi Banking Sectors  
Dilli Raj Khanal evaluated the growth and importance of the banking and insurance sector 
in Bangladesh, Malaysia, and Nepal. He assessed the regulatory framework, performance, 
and challenges for the banking industry in these countries. The study found that private 
banks perform better in Nepal and Bangladesh whereas in Malaysia public banks 
outperform private banks. Among the challenges for the banking sector are non-
performing loans and limited access to credit for poor and small businesses. This study 
laid the groundwork for a comparative study between Malaysia and Bangladesh.56 
 
1.8.5. The Theory of Wa‘d 
There are a number of researches on the theory of wa‘d. Several researches discussed the 
definition of wa‘d and its differences from ‘aqd (contract). Some of them discussed its 
                                                     
55 Sudin Haron. “A comparative study of Islamic banking practices,” Journal of King Abdulaziz University: 
Islamic Economics 10, no. 1 (1998), 23-50. 
56 Dilli Raj Khanal, “Banking and insurance services liberalization and development in Bangladesh, Nepal 
and Malaysia: A comparative analysis” (Working Paper Series no. 41, Asia-Pacific Research and Training 
Network on Trade, Bangkok, 2007).  
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status in the Shari‘ah. In addition, literature discussing the status of promise in common 
law have been reviewed.  
 
1.8.5.1. Definition of Wa‘d and its Status in the Shari‘ah 
Mushtaq Ahmad Qazi discussed the binding nature of wa‘d in the Shari‘ah in the context 
of contemporary Islamic finance. He stated that Islamic jurists unanimously agree that 
wa‘d to perform an evil action (haram) is prohibited, wa‘d to perform a compulsory action 
(wajib) is obligatory and wa‘d to perform a permissible action (mubah) is recommended. 
However, Islamic jurists disagree whether wa‘d is both religiously (diyanatan) and 
legally (qada’an) binding on the promisor. He presented two different groups of the 
scholars’ opinions pertaining to this issue. The first group of scholars view that wa‘d is 
merely recommended (mandub) but not compulsory nor enforceable in the court of law. 
The second group opine that wa‘d is both religiously and legally binding on the promisor. 
After presenting the evidences and arguments provided by the both group of scholars he 
concluded that wa‘d is binding both religiously and legally. The study has a good 
compilation of classical sources but is limited to discussing only two different views of 
the scholars regarding wa‘d.57 
 After defining the concept of wa‘d in the Shari‘ah, Nurdianawati Irwani Abdullah 
divided the scholars’ opinions into five on the obligation of wa‘d. The five different 
opinions are: (1) fulfilling wa‘d is recommended; (2) wa‘d is religiously binding but not 
legally; (3) wa‘d is both legally and religiously binding; (4) when wa‘d is subject to a 
condition then it is both religiously and legally binding even though the promisee did not 
act upon the promise; (5) when wa‘d is subject to a condition and the promisee acted on 
the basis of the promise then wa‘d is both religiously and legally binding. After discussing 
the arguments of the scholars, she concluded that contemporary scholars agree that wa‘d 
                                                     
57 Mushtaq Ahmad Qazi, “The Binding Nature of Wa‘ad (Promise) and Its Application in Islamic Finance,” 
International Journal of Business and Social Science 3, no. 4 (2012), 206-214.  
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is binding on the promisor due to necessity. However, the study is lacking sufficient 
evidences provided by the scholars to strengthen their positions.58  
 ‘Abdullāh Muhammad defined the concept of wa‘d and muwā‘adah and discussed 
their status in the Shari‘ah. He outweighed the Māliki scholars’ view on the obligation of 
wa‘d. He argued that Shari‘ah permits practicing muwā‘adah to carry out an exchange 
contract (mu‘āwadah) in the future. Furthermore, it is also permissible in this case to 
make the muwā‘adah binding on both parties. The study gathered a number of scholars’ 
opinions from classical sources of Islamic jurisprudence (fiqh). However, the author’s 
opinion needs to be further examined.59  
 Mohamad Akram Laldin discussed the Shari‘ah rulings (ahkām) and parameters 
(dawābit) for the concept of wa‘d and muwā‘adah. He performed a textual analysis on 
the obligation of wa‘d in the Shari‘ah with reference to the views of the classical scholars 
and contemporary fatāwā. He concluded that wa‘d should be binding on the promisor 
particularly in financial dealings. However, his position on muwā‘adah is not clear in the 
paper, as he did not provide an elaborate discussion on that. Moreover, his position on 
wa‘d should be further examined.60 
 While discussing the scholars’ opinions on wa‘d, muwā‘adah and wa‘dān, Aznan 
Hasan summarised that the majority of scholars accept wa‘d as binding on the promisor. 
However, they do not accept muwā‘adah as binding on both promisors. On the Shari‘ah 
status of wa‘dan, he concluded that wa‘dān is permitted but it should be different from 
muwā‘adah.61  
 Ahmad Muhammad Khalil al-Islāmbuli defined wa‘d and muwā‘adah, clarified 
the difference between wa‘d and ‘aqd, and discussed the Shari‘ah rulings on the usage of 
                                                     
58 Nurdianawati Irwani Abdullah, “Status and implications of promise,” 84-98. 
59 ‘Abdullāh Muhammad, “Al-wa‘d wa al-muwā‘adah fi al-tabarru‘āt wa al-mu‘āwadāt,” Journal of Islam 
in Asia 7, no. 1 (2010), 31-53. 
60 Mohamad Akram Laldin, “The concept of promise and bilateral promise in financial contracts: a fiqhi 
perspective” (Research paper no. 4, International Shari‘ah Research Academy for Islamic Finance, Kuala 
Lumpur, 2009), 4. 
61 Aznan Hasan, “Pengertian al-wa‘ad, al-wa‘dan dan al-muwa‘adah”. 
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wa‘d. He argued that according to classical scholars, wa‘d was not binding on the 
promisor and it could not be practiced in exchange contracts (mu‘āwadāt). However, 
based on necessity (hājah) and public interest (maslahah), wa‘d can be practiced as 
binding on the promisor in some selected contracts within Islamic banking practices.62 
The study provides useful analysis of classical scholars’ views but the author’s opinion 
needs to be justified.  
Contrary to the previous studies, Rafic Yunus Al-Masri asserted that unilateral 
promise in the banking contracts should not be compulsory. If it is compulsory then it 
resembles a contract. He argued that the contemporary practice of wa‘d as binding 
promise is a trick to replicate the conventional banking practices in Islamic banking. He 
further argued that the difference between wa‘d and muwā‘adah does not make any 
sense.63 
Nazih Kamāl Hammād discussed three Arabic terms namely ‘iddah, wa‘d, and 
muwā‘adah. He found five different opinions of the scholars on the bindingness of ‘iddah 
and wa‘d which are: (1) fulfilling the wa‘d is obligatory; (2) wa‘d is obligatory except 
where there is a valid excuse; (3) wa‘d is recommended; (4) fulfilling the wa‘d is better 
than breaking it, if there is no obstruction; (5) and wa‘d is obligatory when it is subject to 
a condition. The study gathered classical scholars’ opinions and arguments but the 
author’s opinion was not evident in the paper.64  
Yusuf al-Qardāwi was one of the earlier scholars who allowed the practice of wa‘d 
in Islamic banking practices as binding on the promisor. He argued that wa‘d is both 
religiously and legally binding. There is no difference between the bindingness of wa‘d 
in the exchange (mu‘āwadāt) and voluntary (tabarru‘āt) contracts, but in exchange 
                                                     
62 Al-Islāmbuli, “Hukm al-wa‘d fi al-fiqh al-Islāmi,” 43-57. 
63 Rafic Yunus Al-Masri, “The Binding Unilateral Promise (wa‘d) in Islamic Banking Operations: Is it 
Permissible for a Unilateral Promise (wa‘d) to be Binding as an Alternative to a Proscribed Contract?,” 
Journal of King Abdul Aziz University: Islamic Economics 15, no. 1 (2002), 29-33.  
64 Nazih Kamāl Hammād, “Al-wafā’ bi al-wa‘d fi al-fiqh al-Islāmi,” Majallah al-majma‘ al-fiqhi al-Islāmi 
5, no. 2 (1988), 604-615. 
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contracts the bindingness of wa‘d is more logical. He further argued that majority of the 
classical jurists opined that wa‘d was binding on the promisor.65 
 
1.8.5.2. Wa‘d and the Common Law 
To be clear on the status of wa‘d in the common law, a few researches on the concept of 
promise and promissory estoppels in the common law have been reviewed. Charles Fried 
is considered the pioneer to have discussed the promise principle in common law. He 
argued that promise principles is the basis for legal contracts and it is truly self-imposed. 
Although non-promissory principles i.e. reliance, benefit, and sharing play an important 
role in a contract but they do not displace the promise principle from its leading status. 
His study put a theory that a contract is binding because of the promise the parties make, 
not because of other things like benefit or reliance.66 However, Charles Fried’s theory has 
been criticised by other studies.67 
 James Gordley discussed the history and basic difference between common law 
and civil law in relation to the bindingness of promise. He discussed the status of promise 
in twelve European legal systems. The study found that in terms of the bindingness of a 
promise, a basic difference between the modern common law and civil law is that the 
common law requires a contract to have ‘consideration’ while the civil law does not. Each 
of the 12 countries has different solutions for 15 respective problems. Most of the 
jurisdictions require more formality for voluntary monetary gifts. The ultimate goal for 
each of the jurisdiction is to make fairness between the promisor and promisee.68  
Ali Mohammad Matta discussed nearly all the major issues related to promissory 
estoppel. He stated that there is a lack of unanimity among different courts on the 
                                                     
65 Al-Qardāwi, “Al-wafā’ bi al-wa‘d,” 616-634. 
66 Charles Fried, Contract as Promise: a theory of contractual obligation (Cambridge: Harvard University 
Press, 1981). 
67 Anthony Townsend Kronman, “Book Review: Contract as Promise” (Faculty Scholarship Series, Paper 
no. 1067, Yale Law School, 1981). 
68 James Gordley, The Enforceability of Promises in European Contract Law (Cambridge: Cambridge 
University Press, 2004).  
25 
 
requirements of promissory estoppels. After discussing the arguments and the cases, he 
concluded that the sacredness of “consideration” in promissory estoppel has been 
demolished. Promissory estoppel can be used for both as sword and shield and there is 
little importance on the pre-existing contractual relationship and promisee’s detrimental 
alteration. However, the only necessary element is the promisee’s reliance on the promise. 
He argued that the promissory estoppel, at present situation, is in line with the Islamic 
law of contract where it is always obligatory to fulfil a promise.69 
Contrary to Ali Mohammad Matta, Aditi Bagchi argued that private promises are 
different from a contract. Moreover, a contract is not an instance of a promise as we 
normally understand. Private promise is valuable to cultivate personal relationship while 
the contract is important for public virtue.70 This study differentiates between private and 
public promises but in Islamic law there is no difference between private and public 
promise. 
Along with the studies discussed above, there are a number of studies that 
attempted to compare between the status of wa‘d in the Shari‘ah and common law. 
Nurdianawati Irwani Abdullah concluded that wa‘d is recognised in common law. In 
contracts, a promise is usually binding in the common law. However, in the case of 
independent unilateral contract, common law has very detailed rulings. The most 
important factor is that innocent promisee is always protected by the equitable doctrine 
of promissory estoppels.71 
 Marjan Muhammad et al. compared wa‘d with the Malaysian contract act 1950. 
Their study found that Malaysian contract act 1950 does not recognise wa‘d. It only 
recognises binding muwā‘adah, which is not permissible in the Shari‘ah. Moreover, they 
                                                     
69 Ali Mohammad Matta, “Promissory Estoppels: the unchained doctrine,” Malayan Law Journal 2, (1999), 
68-102. 
70 Aditi Bagchi, “Separating contract and promise,” Florida State University Law Review 38, (2011), 709-
758. 
71 Nurdianawati Irwani Abdullah, “Status and implications of promise,” 84-98. 
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argued that wa‘d to purchase is different from the legal term “purchase undertaking”. This 
is because “purchase undertaking’ is similar to a contract whereas wa‘d is not a contract. 
However, wa‘d might resemble promissory estoppels as it states that a promise is binding 
when the promisee has acted upon based on the promise.72  
Hakimah Yaacob conducted another study on the comparison of wa‘d with 
Malaysian contract law. The study showed that according to Malaysian contract law, a 
promise is a “proposal” and when it is accepted by the promisee then it becomes binding 
on the parties. Moreover, according to promissory estoppels, when the promisee acts upon 
based on the promise of the promisor then the promisee is compensated if the promisor 
breaches the promise.73 
 Ismail Wisham et al. analysed the status of wa‘d in common law. They concluded 
that Māliki scholars’ opinion on the obligation of wa‘d is similar to the bindingness of a 
promise in the common law.74 However, their discussion was very brief on this issue.  
 Finally, Azlin Alisa Ahmad et al. compared the status of “bilateral promise” in 
Islamic and common law. The study revealed that under common law, a bilateral promise 
is similar to a contract. Therefore, it is enforceable in the court. Alternatively, under 
Islamic law, a bilateral promise is different from a contract.75 The authors’ argument 
needs to be justified as some studies disagree with this view.76 
 
 
 
                                                     
72 Marjan Muhammad et al., “The bindingness and enforceability of a unilateral promise”. 
73 Hakimah Yaacob, “Does Contracts Act 1950”, 35-43. 
74 Ismail Wisham, Aishath Muneeza and Rusni Hassan, “Special legal features of the Islamic wa‘d or 
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wafā’ bi al-wa‘d,” 604-615; Bank Negara Malaysia, Shariah Resolutions in Islamic Finance (Kuala 
Lumpur: Bank Negara Malaysia, 2010), 139. 
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1.8.6. The Application of Wa‘d 
Most contemporary studies on wa‘d emphasised on its practice in Islamic financial 
products. Literature on the application of wa‘d can be divided into three subdivisions, 
which are: (1) Islamic banking products; (2) Sukuk and, (3) Islamic derivatives.   
 
1.8.6.1. The Application of Wa‘d in Islamic Banking Products 
Azizi Che Seman showed that among the sale-based contracts (buyu‘), wa‘d is used in 
‘inah and tawarruq. In these contracts, wa‘d is employed to protect the interest of the 
banks although it can be used to protect the interest of the clients. The study recommended 
that the practice of wa‘d should not violate the objective of the contract.77 The study does 
not elaborate on the usage of wa‘d in ‘inah and tawarruq. It is necessary to investigate 
whether there is an element of wa‘d in the practice of ‘inah.  
Munirah Kasim analysed the application of wa‘d in mushārakah and murābahah 
products. Her study indicated that wa‘d is an important tool for risk management in those 
two products. Wa‘d helps to execute the contracts in an organised manner. She suggested 
that it is needed to assess the legal framework governing wa‘d so that it becomes more 
effective.78 
Nor Adila Mohd Noor and Mohd Ashraf Aripin studied the practice of wa‘d in 
Malaysia. They revealed that in Malaysian practice, wa‘d is actually binding upon both 
parties. They mentioned some new practices of wa‘d in Islamic banking i.e. parallel salam 
and foreign exchange transactions. They concluded that there is no uniformity in the 
usage of wa‘d among Islamic banks in Malaysia. Moreover, there is no governing law for 
wa‘d and it is a dilemma whether cases related to Islamic finance should go under the 
                                                     
77 Azizi Che Seman, “Aplikasi wa‘d dalam produk perbankan,” (Paper presented in Muzakarah 
Cendekiawan Syariah Nusantara, International Shari‘ah Research Academy for Islamic Finance (ISRA), 
Kuala Lumpur, 27-28 February 2008).  
78 Munirah Kasim, “Al-wa‘d (unilateral promise) and its application in Islamic financial instruments,” 
(Master thesis, International Islamic University Malaysia, Kuala Lumpur, 2010).  
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Shari‘ah or civil court.79 One of the limitations of this study is that it does not discuss the 
mechanism of employing wa‘d in the Islamic banking products.   
 Mohd Saiful Azli Md Ali conducted a case study on the practice of wa‘d in Bank 
Muamalat Malaysia Berhad (BMMB). The study revealed that BMMB applied wa‘d in 
three hybrid contracts namely, mushārakah mutanāqisah (MM), al-ijārah thummah al-
bay‘ (AITAB), and tawarruq. It pointed out issues related to the application of wa‘d 
which are sale and buy back arrangement, forward forex trading, and penalty for wa‘d.80 
The study added new knowledge on the practice of wa‘d but it was limited to one 
Malaysian bank and the discussion on the issues was very short.  
Asmadi Mohamed Naim examined the mechanism of wa‘d in MM home 
financing. His study found that MM consists of shirkat al-milk at the commencement of 
the contract but it changes into shirkat al-‘aqd after that. Therefore, wa‘d to purchase the 
share of the partner with a price fixed earlier in shirkat al-‘aqd is equivalent to giving 
gurantee to the partner’s capital. When a partner guarantees the musharakah capital of 
another then it violates the objective of the musharakah contract. In addition, there is 
another wa‘d given by the customer in MM home financing which is to purchase the 
property in the event of default. This wa‘d is not valid in the Shari‘ah either as it is an 
oppression on the customer and is far from the Qur’anic teaching.81 However, further 
study is required to justify the author’s claim.  
Mohd. Fuad Md. Sawari and Md. Faruk Abdullah explored the practice of wa‘d 
in Islamic banking in Bangladesh. They found that wa‘d is practiced as legally binding in 
three Islamic banking products in Bangladesh i.e. bay‘ murabahah on the purchase 
orderer (BMPO), hire-purchase under shirkat al-milk (HPSM), and bay‘ mu’ajjal. The 
                                                     
79 Nor Adila Mohd Noor and Mohd Ashraf Aripin, “Mechanism of al-Wa‘ad (Promise)”, 80-89. 
80 Mohd Saiful Azli Md Ali, “Wa‘ad dan aplikasinya di dalam kontrak hibrid Islam: kajian di Bank 
Muamalat Malaysia Berhad,” (Academic exercise, University of Malaya, Kuala Lumpur, 2011).  
81 Asmadi Mohamed Naim, “Purchase Undertaking Issues in Musharakah Mutanaqisah”, 25-47. 
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study was a primary inquiry on the application of wa‘d in Bangladesh. In-depth research 
on this subject is needed.82 
 
1.8.6.2. The Application of Wa‘d in Sukuk 
Shofian Ahmad and Azlin Alisa Ahmad discussed the practice of wa‘d in sukuk with 
reference to the purchase undertaking clause. They argued that sukuk would be an 
unprotected financial instrument from the investor’s perspective if there were no element 
of wa‘d. They resolved that there is no Shari‘ah issue in the application of wa‘d in sukuk 
as wa‘d is not a contract.83 However, the discussion of the study is very short which 
provides only an overview on this issue. 
Shabnam Mokhtar investigated the purchase undertaking issue in equity-based 
sukuk. Her study found that purchase undertaking is a kind of guarantee to capital plus 
unpaid profit of the sukuk holder. She pointed out that when wa‘d is considered an 
independent element in sukuk, then it fulfils the Shari‘ah requirements. However, when 
the collective outcomes of wa‘d is examined then it is found that wa‘d functions as a tool 
of guarantee.84 
Shabana Hasan and Marjan Muhammad showed the application of wa‘d and 
muwā‘adah in some specific types of sukuk i.e. sukuk mudārabah and sukuk ijārah. They 
suggested that it is crucial to have a well-defined guideline for the practice of wa‘d and 
muwā‘adah in different sukuk structures as well as for other Islamic financial products.85 
 
                                                     
82 Mohd. Fuad Md. Sawari and Md. Faruk Abdullah, “Al-wa`d (unilateral promise) in Islamic banking 
practices between theory and implementation: Bangladesh as an example,” (Paper presented in The 
International Conference on Islamic Economics and Economies of the OIC Countries, International Islamic 
University Malaysia, Kuala Lumpur, 28-29 April, 2009). 
83 Shofian Ahmad and Azlin Alisa Ahmad, “Konsep wa‘d dan aplikasinya di dalam sukuk,” Proceedings 
of the Malaysian National Economic Conference III, vol.1, (2008), 222-227.  
84 Shabnam Mokhtar, “A Synthesis of Shari‘ah Issues,” 139-145.  
85 Shabana Hasan and Marjan Muhammad, “Principles of Wa‘d and Muwa‘adah: Their Application in 
Islamic Financial Contracts,” ISRA International Journal of Islamic Finance 3, issue. 2 (2011), 135-140.  
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Khairun Najmi Saripudin et al. described the practice of wa‘d in sukuk 
mushārakah issued in Malaysia. The study demonstrated that muwā‘adah was included 
in the terms and conditions of the sukuk term sheets without putting it in a separate 
document. The authors concluded that it was valid in the Shari‘ah to apply muwā‘adah 
as binding on both promisors in the mushārakah sukuk as muwā‘adah was different from 
a contract (‘aqd).86  
 
1.8.6.3. The Application of Wa‘d in Islamic Derivatives 
Chady C. Atallah and Wafica A. Ghoul examined Islamic wa‘d-based total return swap 
(TRS) as practiced by Deutsche bank. They revealed that the practice of wa‘d by Deutsche 
bank is permitted in the Shari‘ah in form only but not in substance. In addition, there are 
several other issues in this wa‘d-based TRS, such as (1) a halāl asset is swapped with a 
non-halāl basket of assets; (2) it may trigger Shari‘ah risk and reputational risk; (3) it 
encompasses exposure to leverage; (4) it contains high probability of loss; (5) it is 
exposed to bank’s credit risk; (6) it is implicitly associated with riba and gharar; and (8) 
it is not based on real economic activities. Therefore, they suggested alternatives for 
TRS.87  
Azlin Alisa Ahmad et al. analysed the mechanism of wa‘d in Islamic forward 
exchange contracts. Their study revealed that wa‘d which is binding upon one party is a 
means to exploit the customer in the case of forward exchange contracts. They suggested 
wa‘dān (two independent promise) to make justice between the client and the bank.88 
This research pointed out an important issue on the practice of wa‘d but it did not clarify 
the permissibility of wa‘dan in forward exchange contracts. 
                                                     
86 Khairun Najmi Saripudin, Shamsiah Mohamad, Nor Fahimah Mohd Razif, Sofhan Jamiela Rosli and 
Bahiyah Ahmad, “Application of Promise in Sukuk Musharakah Structure,” Middle-East Journal of 
Scientific Research 12, no. 2 (2012), 160-167. 
87 Atallah and Ghoul, “The Wa‘d-Based Total Return Swap”, 71-89.  
88 Azlin Alisa Ahmad, Shofian Ahmad, Hailani Muji Tahir, Shahidah Shahimi, Saadiah Mohammad and 
Mat Noor Mat Zain, “Islamic forward exchange contracts as a hedging mechanism: an analysis of wa‘d 
principle,” International Business Management 6, no. 9 (2012), 47-54. 
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The International Shari‘ah Research Academy for Islamic Finance’s (ISRA) book 
demonstrated the structure of wa‘d-based Islamic forward contract, Islamic forex swap, 
Islamic cross currency swap, Islamic profit rate swap and Islamic options. It illustrated 
wa‘d-based Islamic structured product issued by Deutsche Bank. It resolved that wa‘d 
and wa‘dān are permissible in the Shari‘ah for forward currency transactions whereas 
muwā‘adah is non-permissible.89 
Saadiah Mohamad et al. showed the application of wa‘d in Islamic hedging 
products. They conducted a case study on seven Islamic banks in Malaysia. Their study 
revealed that Malaysian Islamic banks are using a number of hedging products, which are 
Islamic promissory forward currency contract, Islamic FX forward, Islamic profit rate 
swap, and Islamic cross currency swap etc. Unilateral promise (wa‘d) is used in these 
products whereas bilateral promise (muwā‘adah) is avoided as it is not permitted in the 
Shari‘ah. This study presents only an overview on the application of wa‘d in hedging 
products by Malaysian Islamic banks. Therefore, further research is needed to achieve in-
depth information on wa‘d-based hedging instruments.90  
 
1.9. Research Methodology 
This study follows a number of research methods to achieve its objectives. This section 
describes the nature and type of research methods applied for this study including the 
techniques of data collection and analysis. The figure below provides the overview of the 
methodology for this research.  
 
 
                                                     
89 International Shari‘ah Research Academy for Islamic Finance (ISRA), Islamic Financial System: 
Principles and Operations (Kuala Lumpur: International Shari‘ah Research Academy for Islamic Finance 
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90 Saadiah Mohamad, Azlin Alisa Ahmad and Shahida Shahimi, “Innovative Islamic hedging products: 
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Figure 1.1 Methodology of the Research 
 
1.9.1. Rationale for Qualitative Approach  
Based on the objective of this study, it will adopt qualitative approach. This is because 
in-depth information is required to determine the practice of wa‘d in Malaysia and 
Bangladesh. Moreover, determining the Shari‘ah status of wa‘d requires rigorous analysis 
of the opinions of Islamic jurists (fuqahā’), which is very subjective in nature. In Shari‘ah 
research, the legal reasoning of the jurists (ijtihād) plays a vital role to decide the 
permissibility of a certain element.91 For that reason, the study employs qualitative 
approach.  
 A study is defined as qualitative when the objective of the study is initially to 
explain a situation, phenomenon, problem, or occasion.92 According to Uwe Flick, 
qualitative research is anticipated to approach the outside world and to comprehend, 
depict and occasionally explain social events in several means i.e. investigating 
experiences of people or a group of people, examining the dealings and exchange in the 
                                                     
91 Salāh ‘Abbās Faqir, “Khasā’is manhaj al-bahth fi al-fiqh al-Islāmi,” Risālah al-Islām website, retrieved 
on 6 May 2015, http://fiqh.islammessage.com/NewsDetails.aspx?id=4060 
92 Ranjit Kumar, Research Methodology: A step-by-step guide for beginners (London: Sage Publications 
Ltd., 1999), 10.  
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making, evaluating the documents or equivalent types of experiences or 
communication.93  
Max Travers indicates that mainly five methods are used by qualitative 
researchers which are: (1) observation, (2) interviewing, (3) ethnographic fieldwork, (4) 
discourse analysis, and (5) textual analysis.94 This study is defined as qualitative because 
it attempts to explain and examine the mechanism of wa‘d-based products in Malaysia 
and Bangladesh. Moreover, it analyses experts’ opinions and evaluates relevant 
documents.     
 
1.9.2. The Comparative Case Study Approach 
Dawson R. Hancock and Bob Algozzine defined a case study as a type of qualitative 
research which requires concentrated investigation and depiction of a single unit or 
organisation restricted by place and period. Usually, the subjects investigated in case 
studies comprises persons, events, or community. By means of case studies, researchers 
expect to achieve extensive understanding of the conditions and meanings of those 
involved.95 Pamela Baxter and Susan Jack stated that a qualitative case study confirms 
that the topic is not examined through one means but it is investigated from different types 
of means which leads to numerous features of the phenomenon to be discovered and 
comprehended.96  
The nature of this study is to achieve in-depth knowledge on the application of 
wa‘d in Islamic banks in Malaysia and Bangladesh. Therefore, a case study should be the 
most suitable approach. One of the advantages of a case study is that it permits the 
researcher to communicate with the respondents. This provides opportunities to explore 
                                                     
93 Uwe Flick, Doing Interviews (London: Sage Publications Ltd., 2007), x. 
94 Max Travers, Qualitative Research through Case Studies (London: Sage Publications Ltd., 2001), 2. 
95 Dawson R. Hancock and Bob Algozzine, Doing Case Study Research: A Practical Guide for Beginning 
Researchers (New York: Teachers College Press, 2006), 9-11.  
96 Pamela Baxter and Susan Jack, “Qualitative Case Study Methodology: Study Design and Implementation 
for Novice Researchers,” The Qualitative Report 13, no. 4 (2008), 544-559. 
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more details and ask for deeper explanation of the answers.97 Joachim K. Blatter 
mentioned that it is widely acknowledged that case studies have become the key 
foundation of theoretical innovation.98  
 This study is a comparative case study between Islamic banks in Malaysia and 
Bangladesh. A comparative case study investigates the contexts and characteristics of two 
or more instances of particular phenomenon in very details. Similar to a single case study, 
this study also seeks deep description. Nevertheless, the aim of the comparative case study 
is to determine similarities, differences, or patterns across the cases. These findings may 
consequently assist in the development or validation of theory.99 As mentioned earlier, 
three Islamic banks in Bangladesh and three Islamic banks in Malaysia have been chosen 
for case study. 
 
1.9.3. Data Collection Method 
The study employed several data collection methods. The reason behind using multiple 
methods of data collection is that different methods confirm the findings which could 
improve the credibility of the research.100 The following methods were employed for data 
collection. 
 
1.9.3.1. Library Research 
Library research is necessary in the field of Islamic jurisprudence (fiqh) to extract 
opinions of the classical and contemporary jurists.101 Library research includes reviewing 
                                                     
97 Dacheng Zhao and Michael Singh, “Why Do Chinese-Australian Students Out perform their Australian 
Peers in Mathematics: a Comparative Case Study,” International Journal of Science and Mathematics 
Education 9, issue. 1 (2011), 69-87. 
98 Joachim K. Blatter, “Case Study,” in The SAGE Encyclopedia of Qualitative Research Methods, ed. Lisa 
M. Given (Thousand Oaks: Sage Publications Inc., 2008), 68-72. 
99 Shelagh Campbell, “Comparative Case Study,” in Encyclopedia of Case Study Research, ed. Albert J. 
Mills, Gabrielle Durepos and Eiden Wiebe (Thousand Oaks: Sage Publications Inc., 2010), 175-177. 
100 Sandra Mathison, “Why Triangulate?,” Educational Researcher 17, no. 2 (1988), 13-17. 
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the classical manuscripts, contemporary literature, and fatawa in the field of Islamic 
jurisprudence. Secondary data related to the objective of this research is collected through 
library research.    
 
1.9.3.2. Document Analysis 
Document analysis is defined as a systematic process for evaluating and examining 
document including printed or electronic forms.102 Margaret Olson stated that documents 
present a precious source of data in case study research. Together with interviews and 
observations, they contain one of the important types of data sources for explanation and 
analysis in case study research.103 Glenn A. Bowen mentioned that document analysis is 
an economical way to get empirical data. It is less time-consuming and easily 
obtainable.104 
In the context of this study, document analysis helps to determine the wa‘d-based 
products in the selected banks. Moreover, it validates the information received from the 
interviews. Document analysis for this study includes assessing the documents used by 
the Islamic banks. The following types of documents are examined: 
i. Annual reports;  
ii. Product disclosure sheet; 
iii. Product application form; 
iv. Product guide booklet; 
v. Product brochure; and  
vi. Government act  
 
                                                     
102 Glenn A. Bowen, “Document Analysis as a Qualitative Research Method,” Qualitative Research 
Journal 9, issue. 2 (2009), 27-40. 
103 Margaret Olson, “Document Analysis,” in Encyclopedia of Case Study Research, ed. Albert J. Mills, 
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1.9.3.3. Interview  
Qualitative interviews are conducted to achieve in-depth information. Qualitative 
interview is mandatory to get rich and in-depth information.105 The study employs semi-
structured interview. Semi-structured interview is usually arranged through a series of 
prearranged open-ended questions where further questions come out from the 
conversation between the interviewer and the interviewee. Semi-structured detailed 
interviews are predominantly practiced interviewing technique for qualitative research. It 
can take place with a single person or a group of individuals. Normally, it takes between 
30 minutes to a number of hours to conclude.106 
There are more than a few advantages for the interview method. David Wilkinson 
and Peter Birmingham described that through the interview method, 100% response of 
the questions is attained as the researcher indirectly participates in it. The interviewer has 
a choice to follow-up questions. He can ask more questions for more necessary 
information. In addition, the body language of the interviewee and the tone of the speech 
can be observed.107  
For this study, the interview participants were divided into two major categories, 
which are (1) the practitioners and (2) the Shari‘ah scholars. In order to know the practice 
of wa‘d and to investigate its prospect in Islamic banking products, Islamic banking 
practitioners in both countries were interviewed. In addition, interviewing the 
practitioners helped to know whether there was any issue in the practice of wa‘d. On the 
other hand, Shari‘ah scholars were interviewed to get their opinions on the Shari‘ah 
                                                     
105 Daniel W. Turner, “Qualitative Interview Design: a Practical Guide for Novice Investigators,” The 
Qualitative Report 15, no. 3 (2010): 754; Nigel King and Christine Horrocks, Interviews in Qualitative 
Research, (London: SAGE Publications Ltd., 2010), 1. 
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issues in wa‘d-based products. The table below describes the types of interview 
participants in Malaysia and Bangladesh.    
 
Table 1.2 List of Interview Participants 
Type of Interview 
Participant 
Name of Interview 
Participant in Malaysia 
Name of Interview 
Participant in Bangladesh 
P
ra
ct
it
io
n
er
s 
Shari‘ah 
Officer 
1) Ahmad Suhaimi Yahya 
2) Ezry Fahmy bin Eddy Yusof 
3) Mohd Nazri Chik  
4) Muhd Ramadhan Fitri bin 
Ellias 
1) M. Shamsuddoha 
2) Md. Atiqur Rahman 
3) Md. Farid Uddin 
4) Nurul Kabir 
 
Legal Officer 1) Aizley Abd Latiff 
2) Zuraihah Abdul Rahman 
1) Sheikh Mahmudur Rahman 
Product 
Operation 
Officer 
1) Ali Ahmad 1) Mohammad Mizanur 
Rahman 
S
h
a
ri
‘a
h
 S
ch
o
la
rs
 
Shari‘ah 
Committee 
Member 
1) Ahcene Lahsasna 
2) Ahmad Hidayat Buang 
3) Aznan Hasan 
1) Abu Bakr Rafiq 
2) Ahsanullah Miah 
3) M. Azizul Huq 
4) Md. Manzur-e-Elahi 
5) Shah Abdul Hannan 
6) Shahed Rahmani 
Non-Shari‘ah 
Committee 
Member 
1) Mohamad Akram Laldin 
2) Azman Mohd Noor 
3) Burhanuddin Bin Lukman 
4) Hakimah Yaacob 
5) Muhammad Yusuf Saleem 
6) Rusni Hassan 
7) Shamsiah Mohamad 
1) A. Q. M. Safiullah Arif 
2) Mohammad Sadequl Islam 
3) Shakhawatul Islam 
 
Practitioners interviewed for this research include (a) Shari‘ah officers; (b) legal 
officers and; (c) product operation officers of the selected Islamic banks. At first, the 
officers at the Shari‘ah management department in each of the banks were contacted for 
interview. After getting approval, the head of the Shari‘ah management department was 
interviewed. In addition, some other Shari‘ah officers in the Shari‘ah management 
department were interviewed to achieve detailed information.  
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The reason to choose Shari‘ah officers for interview is that the Shari‘ah 
management department has the most comprehensive information on wa‘d-based 
products. They are involved with researching and product structuring. They are also 
involved with the Shari‘ah committee’s decision making on the product through 
providing related information on the products. Finally, they take active part in auditing 
and reviewing the overall operation of the product.108  
In case the information received from Shari‘ah officers on wa‘d-based products 
was not sufficient, then the product operation officers of the respective banks were 
contacted for an interview. The product operation officers were interviewed to know the 
function of a specific Islamic banking product. In addition, legal officers were 
interviewed to know whether there was any legal issues in the practice of wa‘d.  
The Shari‘ah scholars were then interviewed. Shari‘ah scholars were divided into 
two types. The first type was the Shari‘ah committee member of the selected banks and 
the second type was the non-Shari‘ah committee member of the selected banks. Shari‘ah 
scholars who were the Shari‘ah committee member of the selected banks were 
interviewed to achieve in-depth information on the issues of Shari‘ah related to the wa‘d-
based products. Shari‘ah committee members have knowledge and proficiency in Islamic 
law and jurisprudence. They advise the bank on matters pertaining to Shari‘ah-compliant 
products and services. Shari‘ah committee’s approval is required before a product is 
introduced by an Islamic bank.109 Therefore, interviewing the Shari‘ah committee 
member of the selected banks helps to know their opinion on the Shari‘ah issues related 
to the application of wa‘d in the banking products.  
                                                     
108 Bank Negara Malaysia, “Shariah Governance Framework for Islamic Financial Institutions,” Bank 
Negara Malaysia website, retrieved on 6 May 2015, 
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109 Nurhastuty Wardhany and Shaista Arshad, “The Role of Shariah Board in Islamic Banks: A Case Study 
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Malaysia, Kuala Lumpur, 27 November 2012); Hussain G. Rammal, “Corporate governance in the Islamic 
banking system in Pakistan: the role of the Shari‘ah supervisory boards,” (Doctorate thesis, University of 
Adelaide, Adelaide, 2010).  
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In addition, Shari‘ah scholars who were not the Shari‘ah committee member of 
the selected banks were interviewed in order to avoid bias and hear a variety of opinions 
on Shari‘ah issues related to wa‘d-based products. This group of Shari‘ah scholars are 
selected based on their expertise, experience, and research background in Islamic 
banking. Moreover, they might be a member of Shari‘ah committee in other Islamic 
banks.  
Interviews were mainly carried out in Dhaka, Bangladesh and Kuala Lumpur, 
Malaysia. This is because the headquarters of the selected banks are in these two capital 
cities. Interviewees were contacted by phone and then a copy of the interview guidelines 
along with the synopsis of this research were mailed to them. The general duration of an 
interview was between 45 to 60 minutes. A digital recorder was used to record the 
interview session after taking permission from the participants. Johnson asserted that 
recording confirms the exactness of the data collection as well as interview transcription 
and coding.110  
 
1.9.4. Data Analysis Method 
Converting data into research results is known as analysis.111 According to David 
Stephens, analysis is the exploration of meaning corresponding to the research objective 
or query.112 According to Amanda Coffey and Paul Atkinson, analysis does not mean 
sticking to one exact method or a collection of accurate procedures rather it is creative, 
artistic, adaptable and instinctive. Nevertheless, it is ought to be systematic, intellectual 
                                                     
110 John M. Johnson, “In-depth interviewing,” in The Handbook of Interview Research: Context and 
Method, ed. Jaber F. Gubrium and James A. Holstein (Thousand Oaks: Sage Publications Inc., 2001), 103-
119.  
111 Margaret D. LeCompte, “Analyzing Qualitative Data,” Theory into Practice 39, no. 3 (2000), 146-154.  
112 David Stephens, Qualitative Research in International Settings: A practical guide (London: Routledge, 
2009), 98.  
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and academically precise.113 The data analysis of this study started with the same time of 
data collection. The study adopted thematic and comparative approaches for data analysis.  
  
1.9.4.1. Thematic Analysis 
Thematic analysis is the hunt for themes which appears to be crucial for the explanation 
of the phenomenon. It requires recognising the themes via thorough reading of the data 
in multiple times.114 In this approach, themes and categories are formulated from the data 
obtained from the interview and document analysis. Omar Gelo et al. described that 
thematic analysis is constructed based on the inspection of the data for regular instances, 
and then these instances are methodically recognised throughout the data set, and 
assembled together via a coding system. Coding is known as a procedure of assembling 
evidence and putting a label on the portions of text with the intention that they exhibit 
increasingly wider perspectives.115 Helene Joffe and Lucy Yardley pointed out that 
thematic analysis resembles content analysis. Nevertheless, thematic analysis emphasises 
much on the qualitative phase of the data investigated.116  
In line with the qualitative nature of this study, thematic analysis is chosen. Data 
obtained from library research, document analysis, and interviews were categorised based 
on a number of themes and sub-themes. The major themes were country, type of wa‘d-
based products, Shari‘ah, and other issues. The sub-themes were specific wa‘d-based 
product, the feature of wa‘d, Islamic bank issuing the wa‘d-based product, economic 
benefit of wa‘d, scholars permitting the usage of wa‘d, and scholars prohibiting the 
practice of wa‘d etc.  
                                                     
113 Amanda Coffey and Paul Atkinson, Making Sense of Qualitative Data (Thousand Oaks: Sage 
Publications Inc., 1996), 10. 
114 Jennifer Fereday, “Demonstrating Rigor Using Thematic Analysis: A Hybrid Approach of Inductive and 
Deductive Coding and Theme Development,” International Journal of Qualitative Methods 5, no. 1(2006), 
80-92. 
115 Omar Gelo, Diana Braakmann and Gerhard Benetka, “Quantitative and Qualitative Research: Beyond 
the Debate,” Integrative Psychological and Behavioral Science 42, issue. 3 (2008), 266-290.  
116 Helene Joffe and Lucy Yardley, “Content and thematic analysis,” in Research Methods for Clinical and 
Health Psychology, ed. David F. Marks and Lucy Yardley (London: Sage publications Ltd., 2004), 56. 
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1.9.4.2. Comparative Analysis 
Given the purpose of the research, a comparative analysis is performed. Comparison is 
the core of the majority social sciences research. It is the most important duty of case 
study research. A comparison is usually made between different objects e.g. interviews, 
themes, groups, cases, settings etc. in different steps. Comparative analysis is 
characterised when different entities are examined to find out the important similarities 
and differences.117 Graham R. Gibbs mentioned that doing comparison is a significant 
phase of analysis where one can move beyond the descriptive stage. He pointed out that 
tables play an important role in comparative analysis.118  
In this study, a number of tables were used to perform the comparative analysis. 
The comparison was made amongst a few major themes and sub-themes. The practice of 
wa‘d between Malaysia and Bangladesh was compared in terms of the number of 
products, types of products, number of banks, features of wa‘d etc.   
  
1.9.5. Limitations of Research Methods 
There are a few limitations in this study. Claire Anderson mentioned that qualitative 
research is greatly relied on the ability of the researcher and simply affected by the 
investigator’s individual biases and characteristics. The participants’ responses might be 
influenced by the existence of the researcher. Finally, confidentiality can be difficult 
when discussing the findings.119  
While carrying out this research, data collection from the selected Islamic banks 
was difficult. This was because the bank officials had a very tight work schedule. It was 
not possible to interview a few practitioners. At the same time, some information was 
                                                     
117 Melinda C. Mills, “Comparative Analysis,” in The Sage Encyclopedia of Qualitative Research Methods, 
ed. Lisa M. Given (Thousand Oaks: Sage Publications Inc., 2008), 101. 
118 Graham R. Gibbs, Analyzing Qualitative Data (London: Sage Publications Ltd., 2007), 73-90.  
119 Claire Anderson, “Presenting and Evaluating Qualitative Research,” American Journal of 
Pharmaceutical Education 74, no. 8 (2010), 1-7. 
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restricted in the banks, which was labelled as “private and confidential” (P&C). 
Moreover, a few Shari‘ah scholars could not be interviewed due to their busy work 
schedule. Finally, a small number of participants could not be interviewed due to no 
response from them to the interview invitation. Nevertheless, almost 90% of the targeted 
participants were interviewed. Therefore, the researcher believes that substantial amount 
of data was collected to fulfil the objectives of this research.  
 
1.10. Organisation of the Thesis 
This thesis consists of eight chapters. The following provides an overview of the structure 
of the thesis in terms of chapters. 
Chapter 1: Introduction, provides the research background, problem statement, 
research objectives, research questions, scope of the research and significance of the 
research. It also includes a literature review and research methodology.  
Chapter 2: The theory of wa‘d discusses the literal and technical definitions of 
wa‘d, the differences and similarities between wa‘d with related terms, and the status of 
wa‘d in the Shari‘ah and Shari‘ah rulings for muwā‘adah and wa‘dān. 
Chapter 3: The application of wa‘d in Malaysian Islamic banks begins with 
providing an overview of Islamic banking in Malaysia. It then discusses the legal status 
of wa‘d in the civil laws of Malaysia. After that, it details the wa‘d-based products in the 
Islamic banks of Malaysia. 
Chapter 4: The application of wa‘d in Bangladeshi Islamic banks follows similar 
steps to those of chapter three. It starts by providing an overview of Islamic banking in 
Bangladesh and discusses the legal status of wa‘d in the civil laws of Bangladesh. Finally, 
it elaborates on the wa‘d-based products in the Islamic Banks of Bangladesh. 
Chapter 5: Comparison between the practice of wa‘d in Malaysian and 
Bangladeshi Islamic banks begins by discussing the legal status of wa‘d in both countries. 
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It then compares the the wa‘d-based products in both countries in three categories namely 
consumer banking product, trade financing product, and treasury product. 
Chapter 6: Shari‘ah issues and other challenges of wa‘d-based products in 
Malaysia and Bangladesh provides a thorough discussion of Shari‘ah scholars and 
practitioners’ views on the Shari‘ah issues and other challenges related to wa‘d in 
Malaysia and Bangladesh. The issues and challenges in Malaysia are discussed followed 
by a discussion of the issues and challenges in Bangladesh. 
Chapter 7: The prospects of wa‘d-based products in Malaysia and Bangladesh 
presents potential wa‘d-based products for the Malaysian banking industry followed by 
the Bangladeshi banking industry. Every proposed product is discussed with figures, 
underlying Shari‘ah concepts, operational advantages, and disadvantages. 
Chapter 8: Conclusion, summarises the findings of this research, provides several 
recommendations to the policy makers and Islamic banking practitioners in Malaysia and 
Bangladesh. It concludes by discussing the limitation of this research and the scope for 
further research. 
   
1.11. Conclusion 
This chapter has introduced this study which aims to explore the practice of wa‘d in 
Islamic banks in Malaysia and Bangladesh and compare between them. Moreover, it 
seeks to discuss the challenges and prospects of wa‘d-based products in both countries. 
The background of the research, research problem, and scope and significance of the 
research have been provided. Literature on Islamic banking in Malaysia and Bangladesh, 
theory and application of wa‘d have been reviewed. The methodology of this study, which 
is qualitative in nature, has also been described. The final section of the chapter outlined 
the organisation of this thesis. 
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CHAPTER 2: THE THEORY OF WA‘D 
 
2.1. Introduction 
Being familiar with the concept of wa‘d assists in further understanding its practice in 
Islamic banking products. Moreover, it facilitates identifying the Shari‘ah issues 
pertaining to wa‘d-based products. Therefore, it is necessary to elucidate the concept of 
wa‘d before demonstrating its practice in Islamic banking products. The theoretical 
discussion of wa‘d includes a number of issues. There is a debate whether wa‘d can be 
used for exchange contracts (mu‘āwadāt). In addition, scholars disagree on the binding 
nature of wa‘d whether it is compulsory on the promisor to fulfil his promise or it is 
merely a matter of ethics. Furthermore, there are two other concepts derived from wa‘d 
are muwā‘adah and wa‘dān. Scholars debate the Shari‘ah status of those concepts. 
Finally, there are some Shari‘ah concepts which appear to be similar to wa‘d e.g. ‘aqd, 
nudhur, ‘ahd etc. 
 This chapter first discusses the literal and technical definition of wa‘d, the 
difference of wa‘d from its related terms. It then sheds light on the status of wa‘d in the 
Shari‘ah which includes the permissibility of using wa‘d in exchange contracts 
(mu‘āwadāt) and the obligation of wa‘d on the promisor. Finally, it explains the Shari‘ah 
rulings for muwā‘adah and wa‘dān. 
 
2.2. The Definition of Wa‘d 
Wa‘d is an Arabic term. It can be found in several Qur’ānic and prophetic texts. Normally, 
it is translated as ‘promise’. However, classical Arabic-language scholars have provided 
more detailed connotations for the word wa‘d. Although the technical and literal 
meanings for wa‘d do not differ significantly, the classical and contemporary scholars 
define the term differently. 
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2.2.1. The Literal Definition of Wa‘d 
The morphology of the Arabic word wa‘d shows that it is constructed upon the trilateral 
root waw (و) – ‘ayn (ع) – dal (د). There are two words derived from this root. One is wa‘d 
and the other one is wa‘id. According to Ibn Faris, wa‘d can be used either for a good 
deed or a bad deed. However, wa‘id is used only for a bad deed.120 Similarly, Al-Jawhari 
agrees that wa‘d is used for either a good or bad deed. Therefore, it can be said, “I have 
promised him good, or I have promised him bad”. When the adjective good/bad is omitted 
then wa‘d and ‘iddah is used for good and wa‘id is used for bad one.121 Al-Fayumi adds 
that wa‘d is a transitive verb (muta‘addi). According to the Arab tradition, breaking the 
wa‘d is considered as lie while breaking the wa‘id is regarded as generosity.122 
There are two words used as substitutes for the word wa‘d, which are ‘iddah and 
maw‘idah. Ibn Manzur affirms that wa‘d is the root word and ‘iddah is a noun which is 
used in lieu of wa‘d and similarly the word maw‘idah.123 According to Al-Azhari, wa‘d 
is the real verbal noun (masdar) and ‘iddah and maw‘idah are placed in lieu of the verbal 
noun. He provides the following Qur’anic verse as an evidence to support his opinion:  
ۥُههن
َ
أ ٓۥ ُ
َ
لَ َ هيَََّبت ا همَلَف ُهاهِيإ ٓاَهَدََعو ٖةَدِۡعو هم نَع 
ه
ِلَّإ ِهِيب
َ
ِلِ َمِيهَّٰ َۡرِبإ ُراَفِۡغتۡسٱ َنَكَ اَمَو  هِنإ ُُۚهۡنِم 
َ
أ هَبََت ِ ه ِّللَّ ّٞوُدَع 
 َمِيهَّٰ َۡرِبإ ٞمِيلَح ٌهَّٰ هو
َ َ
لِ١١٤  
Al-Taubah 9: 114 
And Ibrahim’s (Abraham) invoking (of Allah) for his father’s 
forgiveness was only because of a promise he [Ibrahim (Abraham)] had 
made to him (his father). But when it became clear to him [Ibrahim 
(Abraham)] that he (his father) is an enemy of Allah, he dissociated 
himself from him. Verily Ibrahim (Abraham) was Awwah (one who 
invokes Allah with humility, glorifies Him and remembers him much) 
and was forbearing.124 
 
                                                     
120 Abu Al-Hossayn Ahmad bin Fāris, Mu‘jam Maqā’is al-Lughah, ed. ‘Abdussalām Muhammad Hārun, 
(Bayrut: Dār al-Fikr, 1979), 6:125. 
121 Ismā‘il bin Hammād Al-Jawhari, Al-Sihhāh Tāj al-Lughah wa Sihhah al-‘Arabiyyah, ed. Ahmad ‘Abd 
Al-Ghafur ‘Attār, (Bayrut: Dār al- ‘Ilm li al-Malayin, 1984), 2:551-552. 
122 Al-Maqri, Al-Misbah al-Munir, 255.  
123 Muhammad bin Mukarram bin ‘Ali bin Ahmad bin Manzur, Lisan al-‘Arab, (Al-Qahirah: Dar al-
Ma‘arif, n.d.), 55:4871. 
124 Al-Hilali and Khan, 265. 
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Wa‘d denotes an obligation. Mujahid cites the following verse in which wa‘d 
means an obligation:  
 َلاَطَف
َ
أ ُۚ اًنَسَح اًدَۡعو ۡمُكُّبَر ۡمُكۡدَِعي َۡمل
َ
أ ِمۡوَقَّٰ َي َلَاق ُۚ اٗفِس
َ
أ َنََّٰبۡضَغ ِۦهِمۡوَق َّٰ
َ
ِلَإ َٰٓسَوُم َعََجَرف ُمُكَۡيلَع
 ٞبَضَغ ۡمُكَۡيلَع هِلَيَ ن
َ
أ ۡمُّتدَر
َ
أ ۡم
َ
أ ُدۡهَع
ۡ
لٱ  يِدِۡعو هم مُتَۡفلۡخ
َ
َأف ۡمُِكّب هر نِّم٨٦  
Taha 20: 86 
Then Musa (Moses) returned to his people in a state of anger and 
sorrow. He said: “O my people! Did not your Lord Promise you a fair 
promise? Did then the promise seem to you long in coming? Or did you 
desire that wrath should descend from your lord on you, that you broke 
your promise to me (i.e disbelieving in Allah and worshipping the 
calf)?125 
 
While wa‘d means promise then muwa‘adah denotes mutual promise. Abu 
Mu‘adh Al-Nahwi clarifies this in the following statement:  
ةّصاخ كنم دعولا ناك اذإ ًاديز تدعوو ،هتدعوو كدعو اذإ ًاديز تدعاو 
When you have promised to Zayd and Zayd promised to you then it is 
muwa‘adah (mutual promise). When only you have promised to Zayd 
then it is merely wa‘d (promise).126 
 
 In some instances, wa‘d can be used as an adjective. Al-Fayruzabadi mentions 
that a cloud is sometimes called “a promising cloud” when rain is eminent. Besides, it is 
said that “a promising horse” when it runs nonstop.127 
 In light of the discussion above, it can be concluded that wa‘d means promise 
which carries the meaning of an obligation. It is a verbal noun. A few words provide 
similar meaning e.g. ‘iddah and maw‘idah. The word wa‘id is derived from the same root 
word of wa‘d but it is used to promise for a bad deed while wa‘d is used to promise for a 
good deed. When two persons promise to each other then it is called muwa‘adah. Finally, 
wa‘d can be used as an adjective in some cases.  
 
                                                     
125 Al-Hilali and Khan, 422. 
126 Abu Mansur Muhammad bin Ahmad al-Azhari, Tahdhib al-Lughah, ed. Muhammad ‘Awd Mur‘ab 
(Bayrut: Dār Ihyā al-Turāth al-‘Arabi, 2001), 3:85-86. 
127 Majd Al-Din Muhammad bin Ya‘kub Al-Fayruzabadi, Al-Qamus al-Muhit, ed. Maktab Tahqiq al-Turath 
fi Mu’assasah al-Risalah, (Bayrut: Mu’assasah al-Risalah, 2005), 326. 
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2.2.2. The Technical Definition of Wa‘d 
The technical definition of wa‘d differ little from its literary definition. Nevertheless, both 
the classical and the contemporary scholars have defined wa‘d in a manner that is more 
precise than its literal meaning.  
 
2.2.2.1. Classical Scholars’ Definition of Wa‘d 
Badr Al-Din al-‘Ayni, the commentator of al-Bukhari defines wa‘d as: 
افلاخ دعولا لعج فلاخلإاو لبقتسلما في يرلخا لاصيبإ رابخلإا حلاطصلاا في دعولا 
Technically, wa‘d is a declaration that something good will be done to 
someone in the future, and breaking the wa‘d means to turn a promise 
to a contradiction.128 
 
Based on this definition, it is clear that wa‘d is for a good action only. While 
literally wa‘d is used for both good and bad actions then technically wa‘d is defined for a 
good action. Besides, the promised action of a wa‘d will be done in the future. Therefore, 
the promised action of a wa‘d is not required to be accomplished on the spot rather it can 
be fulfilled in the future. Similarly, another classical scholar Ibn ‘Arafah defines it as: 
لبقتسلما في افورعم برخلما ءاشنإ نع رابخإ 
It is a declaration from the declarer that he intends to perform a good 
deed in the future.129 
 
This definition also says that wa‘d is a declaration for performing a good action 
in the future. It is noteworthy to mention that wa‘d is made by only one party. It appears 
that there is no mutual agreement in wa‘d. It is a voluntary offer from one person to 
perform something good to another person. There is no condition of remuneration for the 
promisor. The promisor voluntarily offers to do something good to the promisee. 
 
 
                                                     
128 Badr Al-Din Abi Muhammad Mahmud bin Ahmad Al- ‘Ayni, ‘Umdah al-Qāri Sharh Sahih Al-Bukhāri, 
ed. ‘Abdullah Mahmud Muhammad ‘Umar (Bayrut: Dār al-Kutub al-‘ilmiyyah, 2001), 1:347. 
129 Ibn ‘Alish, Fath al-‘Ali al-Malik, 1:254. 
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2.2.2.2. Contemporary Scholars’ Definition of Wa‘d 
Nazih Kamal Hammad, a contemporary Islamic jurist defines wa‘d as follows: 
 ًارش مأ ًايرخ ناكأ ءاوس ،يرغلبا قلعتي لبقتسلما في ًارمأ ءرلما لعف نع رابخلإا وه 
It is a declaration of someone for performing an act in the future, which 
is related to other party irrespective of whether it is good or bad.130 
 
This definition is somehow contradictory to the classical scholars’ definition. In 
this definition, a declaration to perform both good and bad act in the future is considered 
as wa‘d whereas in the classical scholars’ definition, only a good act is included in wa‘d. 
Another distinctive part of the above definition is that the performance of the good/bad 
action should be related to other person. If a person declares to perform an action in the 
future for himself/herself, then it is not included in wa‘d. 
Unlike Nazih Kamal Hammad, another contemporary scholar ‘Ala’ al-Din 
Kharofa defines wa‘d as an oral offer from an individual to carry out something for the 
welfare of another individual.131 According to ‘Ala’ al-Din Kharofa, wa‘d is restricted to 
something good only. However, ‘Ala’ al-Din Kharofa’s definition does not clearly 
mention that the promised action in wa‘d will be executed in the future. Besides, it is not 
necessary for wa‘d to be an oral offer rather it can be done through writing as well. 
Muhammad Ayub defines wa‘d as “one party binds itself to do some action for 
the other.”132 Muhammad Ayub emphasises on the bindingness of wa‘d where one party 
is bound to do some action for another party. This definition also indicates that wa‘d is 
made for a good action. 
The researcher views that wa‘d should be specified for a good action. This is 
because a promise to perform something bad to someone is not generally permissible in 
the Shari‘ah. Therefore, wa‘d can be defined as “a declaration to perform something good 
to other party in the future”. The figure below provides an example of wa‘d where A 
                                                     
130 Hammad, Mu‘jam al-Mustalahat al-Maliyyah, 473. 
131 ‘Ala’ al-Din Kharofa, Transactions in Islamic law (Kuala Lumpur: A. S. Noordeen, 1997), 23. 
132 Muhammad Ayub, Understanding Islamic Finance (West Sussex: John Wiley & Sons Ltd, 2007), 114. 
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promises B that he will purchase a car from B on a fixed date. Here, A is the promisor 
and B is the promisee. 
 
 
 
 
 
 
Figure 2.1 Illustration of Wa‘d  
There are some Arabic terms which appear to bear the same meaning of wa‘d. 
Therefore, it is necessary to clarify the differences between these terms with wa‘d. The 
following section discusses ‘aqd,‘ahd, nudhur, ju‘alah and their differences from wa‘d.  
 
2.2.3. Wa‘d and ‘Aqd (Contract) 
Literally, ‘aqd means “to tighten” which is the opposite of freeing.133 According to 
Majallah al-Ahkam al-‘Adliyyah, ‘aqd is “what the parties bind themselves and undertake 
to do with reference to a particular matter. It is composed of the combination of offer and 
acceptance.”134‘Aqd is a contract where two parties are obliged to carry out a certain 
matter. ‘Aqd is concluded through connecting the offer (ijab) with the acceptance (qabul). 
There are several pillars (Arkan) for an ‘aqd to be executed. Without these pillars an ‘aqd 
is considered void. According to the majority of the scholars, there are three pillars for an 
‘aqd which are as follows:135 
i. Offer (ijab) and acceptance (qabul) 
ii. The contracting parties (i.e. buyer and seller) 
                                                     
133 Ibn Faris, Mu‘jam Maqa’is al-Lughah, 4:86. 
134 Majallah al-Ahkam al-‘Adliyyah, (n.p., n.p., 1968), 29 (Book 1: Sale, Code: 103).  
135 Wahbah Al-Zuhayli, Al-Fiqh al-Islami wa Adillatuh (Dimashq: Dar al-fikr, 1985), 4:92. 
A B Promises to purchase a car on June 2015 
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iii. The subject of the contract (i.e. commodity and price) 
 Based on the above, it can be said that there are differences between wa‘d and 
‘aqd. Wa‘d is a declaration to perform an action in the future but ‘Aqd is a mutual 
agreement between two persons on a particular matter at the present time. While ‘aqd is 
a mutual agreement between two parties then wa‘d is an offer to do something good to 
other party. Wa‘d can be executed by one person only but there must be two persons for 
‘aqd. While wa‘d is a voluntary offer then ‘aqd is a mutual exchange where every party 
is rewarded. Moreover, the outcome of ‘aqd comes into effect immediately after it is 
concluded but the consequences of wa‘d will be realised in the future.  
 ‘Ala al-Din Kharofa argues that a promise is obviously different from ‘aqd. ‘Aqd 
is an origination whereas wa‘d is an oath.136 Furthermore, Bank Negara Malaysia (BNM) 
in its Shari‘ah resolution states that:  
Generally under the shariah principles, a “contract” is different from a 
“promise”. Each of them has its own legal implications. In a contract, 
the parties are bound by the terms of the contract, thus they may be 
obliged to compensate for the breach of the contract. On the other hand, 
in a promise it is not binding on the promisor to fulfil his promise. As 
such, no compensation could be imposed on him if he breaches of the 
promise.137 
 
Based on the above statement, ‘aqd is compulsory on both parties. Each of the 
parties is obliged to compensate the other party if there is a breach of the contract. On the 
contrary, a promisor is not generally obliged to compensate the relevant party if he breaks 
his promise (wa‘d). 
Therefore, it can be concluded that though it appears that ‘aqd is similar to wa‘d 
but there are differences between them. The fundamental difference between the two is 
that ‘aqd is a mutual agreement which consequences come into effect on the spot while 
wa‘d is a voluntary offer from one party which outcome will come into effect in the future.  
                                                     
136 ‘Ala’ al-Din Kharofa, Transactions in Islamic law, 23. 
137 Bank Negara Malaysia, “Resolutions of Shariah Advisory Council of Bank Negara Malaysia”, 33. 
Retrieved on 05 Jun 2015, 
http://www.bnm.gov.my/guidelines/01_banking/04_prudential_stds/07_shariah_resolution.pdf 
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2.2.4. Wa‘d and ‘Ahd 
‘Ahd literally means preserving something and making a covenant on it.138 Al-Jurjani 
states that initially, ‘ahd was used to mean preserving something and maintaining it for a 
period of time. After that, it stands for the covenant which is compulsory to adhere.139 So, 
‘ahd is an agreement which is binding upon both parties. 
However, in some verses of the Qur’an, both wa‘d and ‘ahd stand for the same 
meaning. The following verse is an example of that: 
 َيَِِّحلَّٰ هصلٱ َنِم هنَنوَُك
َ
لََو هنَق هد هَص
َ
لَ ِۦِهلۡضَف نِم اَنَّٰ َىتاَء ِۡنئَل َ هللَّٱ َدَهَّٰ َع ۡن هم مُهۡنِمَو٧٥  نِّم مُهَّٰ َىتاَء ٓا همَلَف
 َنوُِضرۡع ُّم مُههو 
ْ
اوهلََوتَو ِۦِهب 
ْ
اوُِلَبَ ِۦِهلۡضَف٧٦  َ هللَّٱ ْ اوَُفلۡخ
َ
أ ٓاَِمب ۥَُهنۡوَق
ۡ
َلي ِمَۡوي َّٰ
َ
ِلَإ ۡمِِهبوُلُق ِفِ اٗقاَِفن ۡمُهَبَقۡع
َ
َأف
 َنُوبِذَۡكي 
ْ
اُونَكَ اَِمبَو ُهوُدََعو اَم٧٧  
Al-Taubah 9: 75-77 
Translation: And of them are some who made a covenant with Allah 
(saying): “If He bestowed on us of His Bounty, we will verily give 
Sadaqah (Zakat and voluntary charity in Allah’s cause) and will be 
certainly among those who are righteous.” Then when He gave them of 
His Bounty, they became niggardly [refused to pay the Sadaqah (Zakah 
or voluntary charity)], and turned away averse. So He punished them 
by putting hypocrisy into their hearts till the Day whereon they shall 
meet Him, because they broke that (covenant with Allah) which they 
had promised to Him and because they used to tell lies.140 
 
In this verse, the word ‘ahd is used in the beginning and then at the end wa‘d is 
used while both of them provide the meaning of covenant.  
 
2.2.5. Wa‘d and Nudhur (Vow) 
According to the Shari‘ah, nudhur means a promise to perform something good in the 
future or, to oblige something on oneself for the pleasure of Allah (SWT).141 There is 
similarity between wa‘d and nudhur because both are promises to do something good in 
                                                     
138 Ibn Faris, Mu‘jam Maqa’is al-Lughah, 4:167.  
139 ‘Ali bin Muhammad Al-Sharif Al-Jurjani, Kitab al-Ta‘rifat, (Bayrut: Maktabah Lubnan, 1985), 164.  
140 Al-Hilali and Khan, 257. 
141 Shams Al-Din Muhammad bin Al-Khatib Al-Sharbini, Mughni al-Muhtaj ila Ma‘rifati Ma‘ani Alfaz al-
Minhaj, ed. Muhammad Khalil ‘Itani (Bayrut: Dar al-Ma‘rifah, 1997) 4: 474; Muhammad Al-Amir, Al-Iklil 
Sharh Mukhtasarin Khalil, ed. Abu Al-Fadl ‘Abdullah Al-Siddiq Al-Ghamari, (Al-Qahirah: Maktabah al-
Qahirah, n.d.) 156; Ibrahim bin Muhammad bin ‘Abdullah bin Muhammad bin Muflih, Al-Mubdi‘ Sharh 
al-Muqni‘, ed. Muhammad Hasan Muhammad Hasan Muhammad Isma‘il Al-Shafi‘i (Bayrut: Dar al-kutub 
al-‘ilmiyyah, 1997), 8:120. 
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the future. However, nudhur is different from wa‘d in a sense that the intention in making 
nudhur is to seek the pleasure of Allah but wa‘d is not particularly made to be closer to 
Allah. Moreover, kaffarah (atonement) is compulsory for the one who does not fulfil his 
nudhur but there is no kaffarah for breaking wa‘d.142 Therefore, it can be resolved that 
though wa‘d and nudhur require to do something good in the future but there are 
differences between them.  
 
2.2.6. Wa‘d and Ju‘alah 
Ju‘alah is an exchange contract where someone declares to pay a particular amount of 
money to whoever accomplishes a particular outcome or performs a particular job in a 
stated or unstated period of time.143 It is different from wa‘d as it is an exchange 
(mu‘awadah) contract. In ju‘alah, the person who does something good for the benefit of 
other person is entitled to get certain reward which is declared before. This is not the case 
in wa‘d. In wa‘d, someone voluntarily declares to perform something good to another 
person without expecting any compensation from the promisee.144 
 
2.2.7. Different Features of Wa‘d (Muwa‘adah and Wa‘dan) 
There are two different concepts which are derived from wa‘d namely muwa‘adah and 
wa‘dan. While wa‘d denotes unilateral promise then muwa‘adah means mutual promise. 
On the other hand, wa‘dan means to two separate promise. The following section 
discusses the definition of muwa‘adah and wa‘dan.  
 
 
                                                     
142 Harun Khalif Jili, “Al-wafa’ bi al-wa‘d fi al-fiqh al-Islami,” Majallah majma‘ al-fiqhi al-Islami 5, no. 2 
(1988), 653; Ibrahim Fadil Al-Dibu, “Al-wafa’ bi al-wa‘d,” Majallah majma‘ al-fiqhi al-Islami 5, no. 2 
(1988), 534-589. 
143 Al-Buhuti, Kashshaf al-Qina‘, 3:415; Wazārah al-Awqāf wa al-Shu’un al-Islāmiyyah, Al-Mawsu‘ah al-
Fiqhiyyah, (Al-Kuwayt: Wazārah al-Awqāf wa al-Shu’un al-Islāmiyyah, 1989), 15:208. 
144 Jili, “Al-wafa’ bi al-wa‘d,” 654. 
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2.2.7.1. Definition of Muwa‘adah 
Literally, muwa‘adah means mutual promise.145 Technically, muwa‘adah is defined 
mostly by the Maliki scholars. Ibn Rushd defined it as:  
يننثا نم لاإ نوكت لا ةلعافم انهلأ هبحاص امهنم دحاو لك دعي نأ 
Translation: To promise each one of the two to the other as it is a mutual 
action which will not happen except by two persons.146 
 
This means that muwā‘adah is a mutual action where two parties promise to each 
other. If only one person promises to the other then it is a unilateral promise (wa‘d), and 
when two persons promise to perform something good to each other then it is muwā‘adah 
(mutual promise).  
A similar definition of muwā‘adah is provided by another Māliki scholar but in 
relation to marriage as he states:   
 رخلآا نود اهمدحأ دعو نإف يننثا نم لاإ نوكت لا ةلعافم يهف جيوزتلبا هبحاص امهنم لك دعي نأ
ةدعلا هذهف 
 
Translation: To promise each of the two to the other for marriage. It is 
a mutual action therefore, it will not occur except by two persons. And, 
if only one person has promised then it is called ‘iddah (unilateral 
promise).147 
 
This definition follows the previous definition except it defines wa‘d in the case 
of persons who promise between them for marriage. It clarifies that if the promise is made 
by only one person then it is wa‘d (unilateral promise). These two are the classical 
scholars’ definition for wa‘d. However, the contemporary definition of muwa‘adah is 
more specified to financial affairs. Nazih Kamal Hammad defined muwa‘adah as:  
امهيلع هرثاآ دوعت لبقتسلما في دقع ءاشنإ في امهتبغر نع ينصخش نلاعإ 
Declaration by two persons on their interest to make a contract in the 
future which consequences will fall onto them.148 
 
                                                     
145 Al-Azhari, Tahdhib al-Lughah, 3:85-86. 
146 Muhammad bin Yusuf bin Abi al-Qāsim bin Yusuf al-‘Abdari al-Gharnāti, Al-Tāj wa al-Iklil li 
Mukhtasarin Khalil, (Bayrut: Dār al-kutub al-‘ilmiyyah, 1994), 5:314.  
147 Al-Hattab, Mawahib al-Jalil li Sharh Mukhtasarin Khalil, 5:33. 
148 Hammad, “Al-wafa’ bi al-wa‘d fi al-fiqh al-Islami,” 604-615. 
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Similar to the classical scholars, this definition says that muwa‘adah is a 
declaration by two persons to do something good in the future. However, this definition 
is restricted to making contracts in the future. Therefore, according to this definition only 
the declaration to conclude a contract in the future is called muwa‘adah.  
In the researcher’s view, muwa‘adah should be defined as a mutual promise made 
by two individuals to perform something good to each other regardless of whether it is 
for a contract. Nazih Kamal Hammad’s definition is specified to executing contracts only 
due to his focus on the contemporary practice of muwa‘adah in the Islamic banking 
contracts. 
The figure below shows an example of muwā‘adah to conclude a sale and 
purchase in the future. In this example, A promises to B on 25 March that he will sell a 
car on 1st of May, 2015 for RM 100,000. At the same time, B promises to A that he will 
purchase a car on 1st of May, 2015 for RM 100,000.  
 
 
 
 
 
 
 
 
 
Figure 2.2 Illustration of Muwa‘adah 
 
2.2.7.2. Definition of Wa‘dan 
Wa‘dan is a new concept.149 Therefore, its definition could not be found in the classical 
literatures of Islamic jurisprudence (fiqh). Among the contemporary scholars, Aznan 
Hasan defined wa‘dan as: 
                                                     
149 Marjan Muhammad et al., “The bindingness and enforceability of a unilateral promise (wa‘d)”, 31. 
A promises to B that he will sell a car on 1st of May, 2015 for RM 100,000 
 
B promises to A that he will purchase a car on 1st of May, 2015 for RM 100,000 
B A 
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Two unilateral promises given by two parties to each other which are 
not interrelated and their application relies on two different 
conditions.150 
 
It may seem that wa‘dān is similar to muwā‘adah but the difference between them 
is that the two promises are not related to each other in wa‘dān. This means there is no 
mutual relation between the first and second promise. Both of the promises are 
independent. Pertaining to this, Marjan Muhammad et al. pointed out that wa‘dān has two 
important characteristics, which are: (1) the promises are not dependent on each other and 
(2) their application depends on two separate conditions.151 Therefore, we can sum up 
that wa‘dān is different from muwā‘adah. In wa‘dān, two independent promises are made 
by two persons to perform something good to each other which is related to two different 
situations. Figure 2.3 below provides an example of wa‘dan. 
 
 
 
 
 
 
 
 
 
Figure 2.3 Illustration of Wa‘dan 
 
In the above example, A promises to B in the beginning that he will sell a Honda 
Civic car on 1st of May, 2015 for RM 100,000, if the market price goes higher. This is 
the first wa‘d. After that, B promises to A that he will purchase a Honda Civic car on 1st 
of May, 2015 for RM 100,000, if the market price goes lower. This is the second wa‘d. 
In this example, both of the promises are independent, which are based on two different 
conditions. The two different situations are (1) when the market price of the car is higher 
                                                     
150 Aznan Hasan, “Pengertian al-wa‘ad, al-wa‘dan dan al-muwa‘adah”, 1. 
151 Marjan Muhammad et al., “The bindingness and enforceability of a unilateral promise (wa‘d)”, 31. 
Wa‘d 1: A promises to B that he will sell a Honda Civic 
car on 1st of May, 2015 for RM 100,000, if the market 
price goes higher.  
 
Wa‘d 2: B promises to A that he will purchase a Honda 
Civic car on 1st of May, 2015 for RM 100,000, if the 
market price goes lower. 
 
h A B 
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than the price fixed earlier and (2) when the market price is lower than the price fixed 
earlier. Eventually, only one of the two promises will be fulfilled in the future. 
 
2.3. The Status of Wa‘d, Muwa‘adah and Wa‘dan in the Shari‘ah 
This section explains the basic Shari‘ah rulings related to wa‘d first. After that, it 
discusses whether wa‘d can be used in exchange contracts (mu‘awadat). Subsequently, it 
elucidates the bindingness of wa‘d in the Shari‘ah. Finally, it provides discussion on the 
Shari‘ah rulings related to muwa‘adah and wa‘dan.  
 
2.3.1. The Status of Wa‘d in the Shari‘ah 
In general, wa‘d is permissible (mubah) in Islamic law. A person who promises to 
perform something in the future should be sincere in his heart. If the person promises that 
he will perform something in the future but in his heart he does not intend to do it then it 
is impermissible (haram) in Islamic law. Moreover, while making a promise the promisor 
should pronounce the phrase ‘if Allah wills’ (In Sha’ Allah). This is because as human 
beings we do not know whether we will be able to perform something in the future.152 
Moreover, it is not permissible to promise an evil action. If someone promises to 
commit adultery or drinking alcohol then it is not lawful in Islam.153 Islamic scholars 
unanimously agreed on this matter. However, they disagreed whether a promise can be 
made to execute an exchange contract (mu‘awadah) e.g. buy, lease etc. in the future. 
Furthermore, there is disagreement on whether a promise is legally binding on the 
promisor. These two issues will be discussed in the following sections. 
  
 
                                                     
152 Abu Bakr Ahmad bin ‘Ali Al-Rāzi Al-Jassas, Ahkām al-Qur’ān (Bayrut: Dār al-kutub al- ‘arabi, n.d), 
3:442; Abu ‘Abdullah Muhammad bin Ahmad bin Abu Bakar Al-Qurtubi, Al-Jāmi‘ li Ahkām al-Qur’ān 
(Bayrut: Al-Resalah Publishers, 2006), 20:434. 
153 Ibn Hazm, Al-Muhalla, 8:28. 
57 
 
2.3.1.1. Shari‘ah Ruling on Using Wa‘d in Exchange Contracts (Mu‘awadat) 
It is generally accepted that wa‘d can be made for voluntary contracts (tabarru‘at) e.g. 
loan, gift, donation etc. However, there is disagreement whether wa‘d can be made to 
execute exchange contracts (mu‘awadat) e.g. sale, lease, marriage etc. in the future. Ibn 
‘Alish mentioned that according to the custom of Islamic jurists, only voluntary contracts 
(tabarru‘at) can be binding through wa‘d whereas exchange contracts are excluded from 
this bindingness.154 Al-Islambuli states that classical scholars view that wa‘d can be made 
to execute exchange contracts in the future but it cannot be binding on the promisor. This 
is because they believe that an exchange contract is itself a method to bind the parties.155 
 However, another classical scholar Ibn Shubrumah stated that all types of wa‘d 
are compulsory on the promisor.156 Al-Qardawi pointed out that the verses of the Qur’an 
and the texts of the Sunnah which made wa‘d binding, do not differentiate its bindingness 
in terms of exchange or voluntary contracts. All those Qur’anic verses and prophetic texts 
generally make wa‘d as binding on the promisor. In addition, there is no evidence that 
there is any exclusion from this ruling.157 
 The researcher believes that al-Qardawi’s argument is more rational on this issue. 
This is because the classical scholars did not provide any evidence that the wa‘d made for 
executing exchange contracts is different from the wa‘d made for executing voluntary 
contracts. Moreover, breach of the wa‘d in the case of an exchange contract may cause 
similar harm to the promisee as it is in the case of a voluntary contract.  
 
2.3.1.2. The Binding Nature of Wa‘d on the Promisor 
This section discusses the opinions of the classical and contemporary scholars on the 
bindingness of wa‘d and attempts to determine the most substantial opinion. The opinions 
                                                     
154 Ibn ‘Alish, Fath al-‘Ali al-Malik, 1:217. 
155 Al-Islambuli, “Hukm al-wa‘d fi al-fiqh al-Islami”, 48. 
156 Ibn Hazm, Al-Muhalla, 8:28. 
157Al-Qardawi, “Al-wafa’ bi al-wa‘d”, 631-634.  
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of the scholars can be classified into three major categories which are firstly, wa‘d is 
recommended (mustahabb) but not binding. Secondly, wa‘d is always compulsory 
(wajib). Thirdly, wa‘d is binding but with conditions and exceptions. The details of the 
opinions and arguments of the scholars are provided below. 
 
A. Wa‘d is Recommended but Not Compulsory 
Imam Shafi‘i, Abu Hanifah and the majority of scholars believe that wa‘d is 
recommended (mustahabb). Therefore, if the promisor breaks the wa‘d then it means that 
he has left a noble action and has committed a disliked (makruh) deed. However, he is 
not sinful for his action.158 
Badr al-Din al-‘Ayni mentioned that wa‘d is recommended to fulfil according to 
the consensus of the scholars and it is not compulsory. Allah (SWT) praised those who 
fulfilled their promises. It is part of a noble character.159 
Al-Sarkhasi states that wa‘d is not binding on the promisor. He provides an 
example that if someone says that he will go to Allah’s house (Makkah) and he intends 
wa‘d in his heart then it is not binding on him as wa‘d is not binding. However, it is 
recommended for him to fulfil his wa‘d.160 
Ibn ‘Abidin was asked about a case that if Zayd gave wa‘d to ‘Amar to donate 
him crops of a specific land but after harvesting he refused to give then whether it was 
allowed to force Zayd to fulfil his wa‘d. Ibn ‘Abidin replied that according to the 
Shari‘ah, it was not mandatory for him (Zayd) to fulfil his wa‘d. If he fulfilled the wa‘d 
then it was just fine.161 
                                                     
158 Al-Nawawi, Al-Adhkar, 510-511; Ibn ‘Alish, Fath al-‘Ali al-Malik, 1:254; Ibn Hazm, Al-Muhalla, 8:28. 
159 Al-‘Ayni, ‘Umdah al-Qari, 13:366. 
160 Shams Al-Din Muhammad bin Ahmad Al-Sarkhasi, Kitāb Al-Mabsut (Bayrut: Dār al-ma‘rifah, 1989), 
4:132. 
161 Ibn ‘Abidin, Al-‘Uqud al-Durriyyah, 2:352-353. 
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Al-Buhuti, a Hanbali scholar cited that if a person says that I will pay your debt 
or will fill up whatever debt you have then through this statement, he does not become a 
guarantor of the debt because it is a wa‘d which is not an obligation.162 
Ibn Hazm mentioned that whosoever promises to someone that he will give him 
a specific or unspecific quantity of wealth, or he will help him in any deed – whether he 
swears it or not – it is not obligatory for him (promisor) to fulfil it and it is disliked for 
him (if he does not fulfil it); if he fulfils it then it will be good for him.163 
Among the contemporary scholars, Rafic Yunus Al-Masri views that wa‘d is not 
binding on the promisor. He argues that although wa‘d is an alternative of forbidden sale 
contracts (e.g. selling something that the seller does not own) but it is not permissible for 
the wa‘d to be binding on the promisor. This is because a binding-wa‘d is similar to a 
contract (‘aqd). He claims that any viewpoint that makes wa‘d binding directly or 
indirectly on both parties or either one of the parties, does not stand on a legitimate 
ground.164 The following evidence support this point of view.  
 
(1) Scholars provide the following prophetic narration as evidence to support their 
opinions: 
 ،"الله لوسر يا تيأرما بذكأ":ملسو هيلع الله ىلص الله لوسرل لاق لاجر نأ ميلس نب ناوفص نع
 الله لوسر يا":لجرلا لاقف ،"بذكلا في يرخ لا":ملسو هيلع الله ىلص الله لوسر لاقفأ لوقأو اهدع
."كيلع حانج لا":ملسو هيلع الله ىلص الله لوسر لاقف ،"اله 
 
Translation: Safwan bin Sulaym narrated that a man asked the 
messenger of Allah (SAWS): “O messenger of Allah! Can I tell a lie to 
my wife?” The messenger of Allah (peace be upon him) replied: “There 
is nothing good in telling a lie.” The man asked: O messenger of Allah! 
Can I make promises to her and tell her [something to make her 
happy]?” The messenger of Allah (peace be upon him) replied: “There 
is no sin on you.”165 
                                                     
162Al-Buhuti, Kashshaf al-Qina‘, 3:79. 
163 Ibn Hazm, Al-Muhalla, 8:28. 
164 Al-Masri, “The Binding Unilateral Promise (wa‘d)”, 32. 
165 Narrated by Malik, Kitab al-Jami‘, Bab Ma Ja’a fi al-Sidq wa al-Kajib, Hadith no. 3626. See Malik bin 
Anas Al-Asbahi, Al-Muwatta’, ed. Muhammad Mustafa Al-A‘zami (Abu Dhabi: Zayed Bin Sultan Al-
Nahayan Charitable and Humanitarian Foundation, 2004), 5:1440. 
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Al-Qarafi explains that in the above hadith, the prophet Muhammad (SAWS) 
prohibited telling a lie to make someone’s wife happy. However, the prophet (SAWS) 
negated the sin for breaking a promise. It means that breaking the promise is not a part of 
lie. There is no fault in breaking the promise. In this hadith, the man actually asked about 
the promise that cannot be fulfilled because there is no need to ask here about a promise 
that can be fulfilled.166 
(2) In another hadith, the messenger of Allah (SAWS) pronounces that a promise is 
not binding on the promisor. It reads:  
لاق ملسو هيلع الله ىلص بينلا نع مقرأ نب ديز نع:  ملف هل يفي نأ هتين نمو هاخأ لجرلا دعو اذإ"
"هيلع ثمإ لاف داعيملل ءىيج لمو في 
Translation: Zayd bin Arqam narrated from the prophet (peace be upon 
him) that he said: “If a person promised something to his brother with 
the intention to fulfil it; then he did not fulfil it and did not come for the 
appointed meeting, there is no sin upon him.167
 
 
The above prophetic narration denotes that a man is not sinful if he does not fulfil 
his promise. It means that breaking a promise is permissible (mubah). However, the 
promisor is required to be sincere at the time of making the promise. Otherwise, the 
promisor is sinful for breaking his promise. Nevertheless, it can be concluded here that it 
is not compulsory (wajib) on the promisor to fulfil his promise. 
(3) Ibn Hajar Al-‘Asqalani mentioned that Muhallab argued that all scholars agree 
that a promise should be fulfilled as a recommended duty but not compulsory. 
This is because it is agreed to all scholars that the promisee cannot be treated as a 
creditor in terms of the promised matter.168 It means that if a person promises 
someone to give something but he dies before giving the promised thing to the 
                                                     
166 Shihāb Al-Din Abi Al-‘Abbās Ahmad bin Idris Al-Qarāfi, Al-Furuq, ed. ‘Umar Hasan Al-Qiyyām 
(Beirut: Resalah Publishers, 2003), 4:43. 
167 Narrated by Abu Dawud, Kitab al-Adab, Bab fi al-‘iddah, Hadith no. 4995. See Abu Dawud Sulayman 
bin Al-Ash‘ath Al-Sijistani, Sunan Abi Dawud, ed. ‘Izzat ‘Ubayd Al-Da‘‘as and ‘Adil Al-Sayyid (Bayrut: 
Dar ibn Hazm, 1997) 5:168. 
168 Al-‘Asqalani, Fath al-Bari’, 5:290. 
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promisee, then the promisee is not considered as a creditor to the promisor. 
Therefore, unlike the creditors the promisee cannot take the promised item from 
the inheritance of the promisor. 
(4) Al-Nawawi argued that wa‘d can be compared to a type of donation (hibah) where 
the possession of the subject matter is yet to transfer to the beneficiary. According 
to the majority of Islamic jurists, a donation is not binding on the donor until the 
possession of the donating asset is transferred to the beneficiary.169 In relation to 
this, Al-‘Ani, pointed out that wa‘d is similar to a voluntary contract (tabarru‘). 
There is no evidence in the Shari‘ah that a voluntary contract can be binding on 
the contracting parties. Voluntary contracts are by nature non-binding on the 
contracting parties. These types of contracts can be terminated until handing over 
the asset to the beneficiary.170 
(5) Ibn Muflih mentioned that according to Imam Ahmad Ibn Hanble, wa‘d is not 
compulsory on the promisor. This is because it is prohibited to promise something 
without saying, “If Allah wills” (In Sha’ Allah).171 Ibn Hazm adds that Allah says 
in the Qur’an: 
 هنَلوُقَت 
َ
لََّو  اًدَغ َِكلَّٰ َذ ٞلِعَاف ِ
ّ
ِنّإ ٍءۡي
ْ
اَِشل٢٣  ُۚ ُ هللَّٱ َٓءاََشي ن
َ
أ ٓ
ه
ِلَّإ 
Al-Kahf 18: 23-24 
Translation: And never say of anything, “I shall do such and such thing 
tomorrow.” Except (with saying), “If Allah will!”  
 
The verse denotes that it is prohibited to promise something without saying, “If 
Allah will!” Therefore, if someone promises something without uttering this phrase then 
he has actually committed an evil. It is not lawful in the Shari‘ah to force someone to 
perform an evil action. On the contrary, if the promisor pronounces “If Allah will!” and 
does not fulfil his promise after that, then he is not breaking his promise indeed. This is 
                                                     
169 Al-Nawawi, Al-Adhkar, 510-511. 
170 Muhammad Rida ‘Abd Al-Jabbar Al-‘Ani, “Quwwah al-wa‘d al-mulzimah fi al-Shari‘ah wa al-qanun”, 
Majallah majma‘ al-fiqhi al-Islami 5, no. 2 (1988), 570.  
171 Ibn Muflih, Al-Mubdi‘ Sharh al-Muqni‘, 8:138. 
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because he promised that he would perform the action if Allah wished. Since Allah did 
not will it to happen then he could not perform it.172 
(6) Ibn Hazm provided another argument that fuqaha’ unanimously ruled that if 
someone makes a promise under oath to Allah and he realises after that non-
fulfilment of that promise is more prudent, then he will not be sinful if he breaks 
his promise. Therefore, if breaking a promise confirmed by an oath is not a 
sinful action then it is more rational to hold that breaking a simple promise is not 
sinful.173 
In light of the evidence mentioned above, the majority of the jurists from the 
Hanafi, Shafi‘I, and Hanbali school of jurisprudence conclude that wa‘d is not 
compulsory (wajib) on the promisor. If the promisor breaks his wa‘d, he is not sinful. 
However, it is recommended (mustahabb) to fulfil wa‘d as a number of verses in the 
Qur’an commend those who fulfil their promises. 
 
B. Wa‘d is always Obligatory (Wajib) on the Promisor 
A number of notable classical Islamic scholars hold that wa‘d is always obligatory on the 
promisor. Ibn Shubrumah stated that wa‘d is always compulsory on the promisor and he 
should be forced to fulfil his promise.174 Ibn Hajar Al-‘Asqalani mentioned that ‘Umar 
bin ‘Abd Al-‘Aziz, Hasan Al-Basri, Sa‘id bin ‘Amr bin al-Ashwa‘, Samurah bin Jundub 
(RA) and Ishaq bin Ibrahim view that wa‘d is compulsory.175 
Ibn Al-‘Arabi stated that the most accurate opinion to me is that it is compulsory 
to fulfil the wa‘d in all circumstances except where there is a valid excuse (‘udhr).176Al-
Jassas says that anyone who obliges himself to perform a religious act or a contract then 
                                                     
172 Ibn Hazm, Al-Muhalla, 8:29-30. 
173 Ibid. 
174 Ibn Hazm, Al-Muhalla, 8:28. 
175 Al-‘Asqalani, Fath al-Bari’, 5:290. 
176 Ibn ‘Arabi, Ahkam al-Qur’an, 4:243. 
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it is compulsory for him to fulfil it. If he does not fulfil his promise then he will be 
included among those whom Allah (SWT) criticised in the Qur’an.177 
In his commentary on al-Furuq, Ibn al-Shatt resolved that most of the evidences 
found in the sources of the Shari‘ah speaks out against breach of wa‘d. Based on what is 
obvious in the Shari‘ah, there is sin if the wa‘d is broken except when it is difficult to 
fulfil.178 
Al-Ghazali concluded that when someone understands the binding nature of wa‘d 
then he must fulfil it except when there is a valid excuse (‘udhr). At the time of making 
the promise, if the promisor determines that he will not fulfil the promise then it is 
absolutely a hypocrisy (nifaq).179 
The contemporary scholar, Al-Qarḍawi, agreed that wa‘d is compulsory on the 
promisor, but what makes this opinion even more credible is that he said Qur’anic texts 
and the Prophet’s Sunnah demonstrated that wa‘d is binding from a religious point of 
view. Furthermore, he argues that classical scholars who opine that wa‘d is compulsory 
do not differentiate between what is legally or religiously binding. It is apparent here that 
whatever is considered compulsory from a religious point of view must also be legally 
binding.180 This group of scholars provide a number of Qur’anic verses and prophetic 
narrations to strengthen their position.  
(1) The following verse indicates that a promise is compulsory:  
 َنيِ
ه
لَّٱ اَه ُّي
َ
أ َٰٓي  َنوُلَعۡفَت 
َ
لَّ اَم َنُولوُقَت َِمل 
ْ
اوُنَماَء٢  َنوُلَعۡفَت َلَّ اَم ْ اُولوُقَت ن
َ
أ ِ هللَّٱ َدنِع اًتۡقَم َُبََك٣  
Al-Saf 61: 2-3. 
Translation: O you who believe! Why do you say that which you do not 
do? Most hateful it is with Allah that you say that which you do not do. 
 
                                                     
177 Al-Jassas, Ahkam al-Qur’an, 442.  
178 Ibn Al-Shātt, Idrār Al-Shuruq ‘alā Anwā’ Al-Furuq, printed with Shihāb Al-Din Abi Al- ‘Abbās Ahmad 
bin Idris Al-Qarāfi, Al-Furuq, ed. ‘Umar Hasan Al-Qiyyām (Beirut: Resalah Publishers, 2003), 4:43. 
179 Al-Ghazali, Ihya’ ‘Ulum al-Din, 9:1580. 
180 Al-Qardawi, “Al-wafa’ bi al-wa‘d”, 631-634.  
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Al-Qurtubi pointed out that the interrogative sentence is used in the above verse 
to criticise the person who says by himself to perform a good deed but he does not do 
it.181 Al-Jassas reiterated that this verse is an evidence that whosoever binds himself to 
perform any religious action or any contract then it is obligatory for him to fulfil it. If he 
does not fulfil it then he is among those who say something but do not perform it. Allah 
(SWT) criticised this type of person.182 Al-Qarafi argued that based on this verse, when a 
promise is broken then it becomes a lie which is prohibited.183 
(2) The prophet (SAWS) mentions that breaking the wa‘d is one of the characters of 
a hypocrite (munafiq). He says:  
فلخأ دعو اذإو بذك ثدح اذإ ثلاث قفانلما ةيآ ناخ نتمؤا اذإو 
Translation: Sign of a pretentious person are three things; when he talks 
he lies; when he promises he breaks it; and when he is given a trust he 
betrays it.184 
 
In this hadith, breaking the wa‘d is criticised as one of the characters of a 
hypocrite. This denotes that breaking the wa‘d should be prohibited.185 
(3) Another hadith showed that Abu Bakar (RA) fulfilled the wa‘d of the prophet 
Muhammad (SAWS) even after his death. Jabir bin ‘Abdullah (RA) narrates:  
 بىنلا لاق-  ملسو هيلع الله ىلص- « ولاذكهو اذكهو اذكه كتيطعأ دق ،نيرحبلا لام ءاج دق» .
 بينلا ضبق تىح نيرحبلا لام ئيج ملف-  ملسو هيلع الله ىلص-  رحبلا لام ءاج املف وبأ رمأ ني
 بينلا دنع هل ناك نم ىدانف ركب-  ملسو هيلع الله ىلص- هتيتأف .انتأيلف نيد وأ ةدع نإ تلقف ،
 بينلا-  ملسو هيلع الله ىلص- لاق قو ،ةئامسخم يه اذإف اتهددعف ةيثح لي ىثحف ،اذكو اذك لي لا
اهيلثم ذخ . 
Translation: Once the Prophet said (to me), “If the money of Bahrain 
comes, I will give you a certain amount of it.” The Prophet had breathed 
his last before the money of Bahrain arrived. When the money of 
Bahrain reached, Abu Bakr announced, “Whoever was promised by the 
Prophet should come to us.” I went to Abu Bakr and said, “The Prophet 
promised me so and so.” Abu Bakr gave me a handful of coins and when 
                                                     
181 Al-Qurtubi, Al-Jami‘ li Ahkam al-Qur’an, 20:437. 
182 Al-Jassas, Ahkam al-Qur’an, 442. 
183 Al-Qarafi, Al-Furuq, 4:42.  
184 Narrated by Al-Bukhari, Kitab al-Shahadat, Bab man amara bi injaz al-wa‘d, Hadith no. 2682 and 
Muslim, Kitab al-Iman, Bab Bayan Khisal al-Munafiq, Hadith no. 107. See Al-Bukhari, Al-Jami‘ al-Sahih, 
2:262; Al-Naysaburi, Sahih Muslim, 1:78. 
185 Al-Qarafi, Al-Furuq, 4:42. 
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I counted them, they were five-hundred in number. Abu Bakr then said, 
“Take twice the amount you have taken (besides).186 
 
This hadith shows the importance of keeping wa‘d. Even though the prophet 
(SAWS) passed away, Abu Bakar (RA) fulfilled the prophet (SAWS)’s wa‘d. The wa‘d 
was fulfilled as paying the debt of a deceased. This incidence indicates that wa‘d is 
compulsory (wajib). Moreover, the lessons of this hadith generally apply to all types of 
wa‘d as there is no indication here that the wa‘d of the prophet (SAWS) is different from 
others. 
(4) In another prophetic narration, it is clearly stated that wa‘d is compulsory on every 
Muslim. Zayd bin Aslam narrates that the prophet (SAWS) said:  
.بجاو قح نمؤلما يأو 
Translation: The promise of a believer is a binding obligation.187 
 
 
(5) Ibn ‘Abbas (RA) narrated that the prophet (SAWS) said:  
.هفلختف ةدعوم هدعت لاو هحزاتم لاو كاخأ راتم لا 
Translation: Do not quarrel with your brother; do not make fun of him; 
and do not make a promise with him and then break it.188 
 
This is another evidence that prohibits breaking the wa‘d. This hadith prohibits 
three things which are: (1) quarrelling with others, (2) making fun of others and (3) 
breaking the wa‘d with others. It is agreed to all fuqaha’ that making fun of others and 
quarrelling is prohibited in the Shari‘ah. Hence, breaking the wa‘d should be prohibited 
as well. 
Based on the above-mentioned evidence, this group of scholars conclude that 
wa‘d is binding on the promisor both religiously and legally. It is prohibited to break the 
                                                     
186 Narrated by Al-Bukhari, Kitab al-Kafalah, Bab man takaffala ‘an mayyitin daynan falaysa lahu an yarji‘, 
Hadith no. 2296. See Al-Bukhari, Al-Jami‘ al-Sahih, 2:142.  
187 Narrated by Abu Dawud, Bab fi al-malahi, Hadith no. 8. See Abu Dawud Sulayman bin Al-Ash‘ath Al-
Sijistani, Al-Marasil, ed. ‘Abd Al-‘Aziz ‘Izz Al-Din, (Bayrut: Dar al-qalam, 1986), 245. 
188 Narrated by Al-Tirmidhi, Kitab al-birr wa al-silah, Bab ma ja’a fi al-mira’, Hadith no. 1995. See 
Muhammad bin ‘Isa bin Sawrah Al-Tirmidhi, Sunan al-Tirmidhi, ed. Abu ‘Ubaydah Mashhur bin Hasan 
(Al-Riyad: Maktabah al-Ma‘arif, 1997), 452. 
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wa‘d unless there is a valid excuse (‘udhr). An individual who breaks the wa‘d is sinful 
to Allah. In addition, he should be forced to fulfil his wa‘d in the court of law.  
 
C. Wa‘d is Binding but with Conditions 
The third group of scholars opine that wa‘d is binding but subject to conditions. Their 
opinions can be divided into two types. Firstly, the wa‘d is binding when it is connected 
to a cause (sabab) even though the promisee did not enter into any action based on the 
promise. Secondly, the wa‘d is compulsory when it is connected to a cause (sabab) and 
the promisee has entered into an action based on this promise. 
(1) Ibn Nujaym, Asbagh and others put forward that wa‘d is binding if it is attached 
to a cause although the promisee did not enter into any action based on the 
promise. Ibn Nujaym mentions that wa‘d is not binding except when it is attached 
to a cause.189 Therefore, the Hanafi scholars constructed the maxim that “the 
promise which is attached to a cause is compulsory”.190 
Ibn Rushd asked Asbagh about his opinion on the fulfilment of wa‘d attached to 
a cause, according to the following example. When a man approached another individual 
and asked for a loan of 100 dinar, saying that he wanted to get married, he was promised 
a loan of the said amount. After the marriage, the promisor revoked his promise. Asbagh 
remarked that, in this case, the promisor is required to provide the loan based on the cause 
attached to it. Moreover, the legal authorities might force the promisor in a court of law 
to make good on his promise. Then Ibn Rushd asked Asbagh what his opinion would be 
if the promisor told the man that the loan would not be forthcoming before his marriage. 
                                                     
189 Zayn Al-Din bin Ibrāhim bin Nujaym, Al-Ashbāh wa al-Nazā’ir, ed. Muhammad Muti‘ al-Hāfiz 
(Dimashq: Dār al-fikr, 2005), 2:344. 
190 Majallah Al-Ahkam Al-‘Adliyyah, 26, (Code 84).  
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Asbagh replied that the promisor could not revoke wa‘d in either situation because a 
promise linked to a cause [of marriage] becomes binding.191 
(2) The famous opinion in the Maliki School of jurisprudence is that wa‘d is 
compulsory when it is attached to a cause (sabab) and the promisee has entered 
into an action based on the promise. Imam Malik, Sahnun, Al-Lakhmi and others 
are the proponent of this viewpoint. Imam Malik provides the following example. 
When someone has bought a slave after being told “If you buy a slave then I will 
help you with 1,000 dirham”, then the promisor is obliged to fulfil his promise.192 
Ibn Rushd mentioned that he asked Sahnun about the obligation of a promise, then 
he replied that if a person said to another, “repair your house and I will give you loan” or 
“go for pilgrimage and I will give you loan” or “get married” and other similar things, 
then the promise becomes compulsory when the promisee embarks on the action relying 
on the promise.193 
In a similar manner, Al-Lakhmi resolved that if a person says to another, 
“purchase the particular portion of the land and I will repay you”, the promise is 
compulsory for the promisor after the promisee has purchased the land. This is because 
the promise has led the promisee to purchase the land.194 This opinion resembles that of 
Ibn Rushd.195 
Moreover, most contemporary scholars outweigh this opinion. The Islamic Fiqh 
Academy concludes that:  
According to Shari‘ah, a promise [made unilaterally by the purchase 
orderer or the seller], is morally binding on the promisor, unless there 
is a valid excuse. It is however legally binding if made conditional upon 
the fulfilment of an obligation, and the promisee has already incurred 
expenses on the basis of such a promise. The binding nature of the 
                                                     
191 Abu Al-Walid Muhammad bin Ahmad bin Muhammad bin Ahmad bin Rushd, Al-Bayān wa al-Tahsil 
wa al-Sharh wa al-Tawjih wa al-Ta‘lil fi Masā’il al-Mustakhrajah, ed. Muhammad Hajji, (Bayrut: Dār al-
Gharb al-Islāmi, 1988), 15:343. 
192 Malik bin Anas Al-Asbahi, Al-Mudawwanah al-Kubra, (Bayrut: Dar al-kutub al-‘ilmiyyah, 1994) 3:270. 
193 Ibn Rushd, Al-Bayan wa al-Tahsil, 15:343. 
194 Ibn ‘Alish, Fath al-‘Ali al-Malik, 1: 306-307. 
195 Ibid, 1:254. 
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promise means that it should be either fulfilled or compensation is paid 
for damages caused due to unjustifiable non-fulfilment.196 
 
The scholars concluded that, while wa‘d is always religiously binding, it only 
binds a promisor legally when a cause is involved or when the promisee has already taken 
action based on what was promised.  
This group of scholars argue that the evidences from the Qur’an and Sunnah 
related to the fulfilment of wa‘d are contradictory to each other. Therefore, it is necessary 
to harmonise among the different types of evidences. Al-Qarafi stated that to resolve the 
problem of conflicting evidence which does/ does not necessitate the fulfilment of wa‘d, 
one must consider whether the promisee has undertaken any activities based on the 
promise made to him; if so, wa‘d becomes compulsory.197 
 Moreover, some contemporary scholars add that this opinion is based on the 
following hadith198: 
رارض لاو ررض لا 
Translation: There should be neither harming nor reciprocating harm.199 
 
If the promisee has undertaken an action based on what the promisor has already 
pledged but thereafter revoked, then harm may come to the promisee. The hadith denotes 
that harm should be eliminated, thus making such wa‘d compulsory for the promisor.   
 
D. Discussion of the Arguments 
The hadith provided by the first group of scholars narrated by Safwan bin Sulaym that 
says that the prophet (SAWS) allowed broke promises may not be appropriate here. In 
                                                     
196 Islamic Fiqh Academy, 5th session, resolution no 40-41, 1988, Islamic Fiqh Academy website, retrieved 
on 04 June 2015, http://www.fiqhacademy.org.sa/qrarat/5-2.htm 
197 Al-Qarafi, Al-Furuq, 4:49.  
198 Mahmud Fahad Ahmad Al-‘Amuri, “Al-wa‘d al-mulzim fi Siyagh al-tamwil al-Masrafi al-Islami” 
(Master thesis, Yarmouk University, Jordan, 2004), 26; Mohamad Akram Laldin, “The concept of promise 
and bilateral promise”, 21. 
199 Narrated by Malik, Kitab al-aqdiyah, Bab al-qada’ fi al-mirfaq, Hadith no. 2758. See Al-Asbahi, Al-
Muwatta’, 4: 1078. 
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the hadith, the person did not mention a promise that cannot be fulfilled, rather he asked 
about making promises to his wife. It means that in the future he may/may not fulfil the 
promise. In the first part of the hadith, the person asked about telling a lie to his wife to 
make her happy but the prophet (SAWS) did not allow it. While asking about making 
promises to his wife, the prophet (SAWS) allowed him because there is no problem to 
make a promise. He may fulfil his promise in the future. He will not be sinful in that case. 
On the other hand, he may not fulfil his promise due to difficulties that may appear later. 
In that case, he is not sinful either. Therefore, we can resolve that the hadith does not 
allow breaking wa‘d.  
 Ibn Al-Shatt, in his commentary on al-Furuq, argued that the man in the hadith 
did not ask about wa‘d that cannot be fulfilled but he asked about wa‘d which might or 
might not be fulfilled. The prophet (SAWS) did not consider making wa‘d a wrongdoing 
because if it is fulfilled, then the promisor has not sinned. Moreover, if the promisor does 
not fulfil the wa‘d due to any constrains, he has not sinned too.200 
 The second hadith says that someone who cannot fulfil a wa‘d that was made with 
a sincere heart is not considered sinful. It can be argued here that anyone whose wa‘d is 
sincere will naturally do his utmost to carry out his promise and will probably only fail to 
do so when restricted by hardship (mashaqqah). This hadith does not permit breach of 
wa‘d when the promisor has made no true effort to succeed. Ibn Al-Shatt pointed out that, 
in this hadith, the promisor is not a sinner if his failure is due to an excuse that have stood 
in his way. 201 
 In relation to the third evidence provided by Muhallab, it can be argued that 
although everyone agrees that a promisee is not like a creditor to the promisor but it cannot 
make the wa‘d only recommended (mustahabb). Al-‘Amuri argued that there are some 
conditions to carry out wa‘d which are for example, to be alive, solvent etc. Therefore, if 
                                                     
200 Al-Qarafi, Al-Furuq, 4:44. 
201 Al-Qarafi, Al-Furuq, 4:44. 
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the promisor dies, the wa‘d is nullified. In this way, the promisee is not like a creditor to 
the promisor. However, if the promisor is alive then he is obliged to carry out his wa‘d.202 
 The fourth evidence that compares wa‘d to a type of donation (hibah) where the 
subject matter is pending to transfer to the beneficiary, may not be suitable here. Ibn 
Rushd commented that this analogy is not relevant here as there are some disagreements 
amongst the scholars whether transferring the subject matter is a condition in a donation 
(hibah) contract. Imam Abu Hanifah and Shafi‘i viewed that it is a condition to conclude 
the contract. Imam Ahmad and Abu Thawr believe that it is not a condition.203 However, 
it might be the majority view that a donation (hibah) contract is not compulsory on the 
donor until the subject matter is transferred to the beneficiary. Nevertheless, scholars do 
not unanimously agree on this opinion. 
Ibn Hazm’s argument which is based on the necessity of saying ‘If Allah wills’ 
(In Sha’ Allah) at the time of making wa‘d, should not be accepted. This is because even 
though the person says ‘If Allah wills’, he is still required to make his utmost effort to 
carry out his wa‘d. If he cannot fulfil his wa‘d after that due to a hardship, then he is not 
sinful. Furthermore, Ibn Kathir mentioned the phase “In Sha’ Allah” is mentioned in the 
verse to guide the messenger of Allah (SAWS) and therefore does not mean that it 
suggests an obligation.204 
 Moreover, Ibn Hazm’s comparison of nudhur to wa‘d is perhaps not suitable in 
this case. This is because nudhur is different from wa‘d. Usually, nudur is made to 
become close to Allah (SWT) and there is atonement (kaffarah) for breaking the nudhur. 
On the other hand, wa‘d might be related to religious matters and other worldly matters. 
                                                     
202 Al-Amuri, “Al-wa‘d al-mulzim fi Siyagh al-tamwil”, 34. 
203 Abu Al-Walid Muhammad bin Ahmad bin Muhammad bin Ahmad bin Rushd, Bidayat al-Mujtahid wa 
Nihayat al-Muqtasid (Bayrut: Dar al-ma‘rifah, 1982), 2:329.  
204 Abu Al-Fida’ Isma‘il bin ‘Umar bin Kathir, Tafsir al-Qur’an al-‘Azim (Bayrut: Dar ibn Hazm, 2000), 
1151. 
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Some scholars view that it is compulsory to fulfil the nudhur except when there is 
hardship in fulfilling the nudhur.205 
 In relation to the evidences provided by the second group of scholars who hold 
that wa‘d is compulsory, it is argued that the Qur’anic verse that criticises a group of 
people who say to carry out something but do not do so is relevant to a group of 
companions of the prophet (SAWS). They said that if we would know the best deed to be 
closer to Allah, we would do it. However, when the verse on fighting in the path of Allah 
(jihad) revealed, they did not fulfil what they said.206 Therefore, it can be concluded that 
the verse criticises those who do not carry out their wa‘d related to the religious actions, 
such as fighting in the path of Allah (jihad), voluntary donation (sadaqah) etc.207 
 However, this argument can be opposed by saying that the verse addressed all the 
believers in general. According to Islamic jurists (fuqaha’), the general meaning of the 
verse overturns the particular restricted meaning related to the event at the time of 
revelation.208 Therefore, we can resolve that the verse is a strong evidence to support the 
bindingness of wa‘d. 
 Subsequently, the hadith mentions that one of the characters of the hypocrite 
(munafiq) is to break the wa‘d. One may argue that the hadith actually means the sincerity 
of the person at the time of making the wa‘d. It denotes that it is the character of a 
hypocrite person when he makes wa‘d, in his heart he intends to break it. Therefore, if a 
person is sincere at the time of giving the wa‘d and he does not fulfil it afterword then he 
is not sinful.209 
 This argument can be reverted by saying that if the person is sincere at the time 
of making the wa‘d then he should attempt to fulfil the wa‘d unless there is an excuse. It 
                                                     
205 Ibn Al-‘Arabi, Ahkam al-Qur’an, 4:242 
206 Al-Qurtubi, Al-Jami‘ li Ahkam al-Qur’an, 20:435. 
207 Ibn Hazm, Al-Muhalla, 8:30. 
208 Abu Hamid Muhammad bin Muhammad Al-Ghazali, Al-Mustasfa min ‘Ilm al-Usul, ed. Hamzah bin 
Zahir Hafiz (Al-Madinah Al-Munawwarah: Sharikat al-Madinah al-munawwarah li al-tiba‘ah, n.d.) 3:264. 
209 Al-‘Ayni, ‘Umdah al-Qari, 1:349. 
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is irrational that a person is sincere while making the wa‘d but after that he does not fulfil 
it without any reason. Therefore, we can conclude that the hadith is another proof to 
establish the bindingness of wa‘d.  
 However, the hadith narrated by Jabir bin ‘Abdullah does not make wa‘d 
compulsory because, in this case, Abu Bakr knew that the prophet (SAWS), noble in 
character, would not have failed to keep his wa‘d had he lived. Moreover, Abu Bakr paid 
what was promised not from his own property but rather from the public treasury (bayt 
al-mal).210 
 The last two hadiths (hadiths narrated by Zayd bin Aslam and Ibn ‘Abbas) 
provided by this group of scholars have a weak chain of narration. Therefore, they are 
neither considered authentic nor can they provide acceptable evidence to support any 
position, as mentioned by Ibn Hazm.211 Nevertheless, one might argue that these weak 
narrations, taken together, can still provide supporting evidence. It is generally accepted 
among the scholars that weak hadiths may be taken into consideration as supporting tools 
to the authentic hadiths to strengthen a position. 
With respect to evidence provided by the Malikis, one cannot adequately argue 
that harmonising contradictory evidence from the Shari‘ah makes wa‘d binding when it 
is attached to a cause because it might be possible to resolve conflicting evidence by 
taking a different stance, such as wa‘d is compulsory except when there is a valid excuse. 
Moreover, Ibn Hazm comments that the opinion of the Malikis is not founded on evidence 
from the Qur’an and Sunnah.212 
 Although some contemporary scholars relate the hadith about eliminating harm 
to the Maliki position, it is important to recall that the basic principle of the Shari‘ah 
requires that justice be afforded to each individual whatever the situation. Allah says:  
                                                     
210 Al-‘Asqalani, Fath al-Bari’, 5:290. 
211 Ibn Hazm, Al-Muhalla, 8:29. 
212 Ibn Hazm, Al-Muhalla, 8:28. 
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Surah al-Nisa 4: 58 
Verily! Allah commands that you should render back the trusts to those 
to whom they are due; and that when you judge between men, you judge 
with justice. 
 
Therefore, harm must be eliminated for both the promisor and promisee. 
Compelling a promisor to fulfil his wa‘d might place insurmountable difficulties on his 
shoulders and cause him harm. Therefore, wa‘d should not be binding in the face of 
hardship. 
 Another important point to mention here is that some studies differentiate between 
religious and legal bindingness.213 Such studies, however, do not mention any classical 
scholar’s statement that declares wa‘d is only religiously binding. Al-Qardawi argues that 
what is religiously binding should be legally binding as well. This is because all the 
classical scholars attempted to implement what is religiously binding as legally 
binding.214 Hence, we can resolve here that there is no difference between religiously and 
legally binding.  
 
E. The Most Substantial Opinion 
Based on the above discussion, the researcher finds that the most substantial opinion is 
that wa‘d is binding on the promisor except when there is a legitimate excuse (‘udhr). 
This opinion has been chosen as most significant because evidence which corroborates 
that wa‘d is compulsory is more conclusive than other evidence. For example, the verse 
that criticises people who break their wa‘d strongly advises people to honour the wa‘d 
they make, just as a prophetic narration reminds that breach of wa‘d is a sign of a 
hypocrite. Ibn Hajar Al-‘Asqalani remarks in agreement that the above-mentioned 
                                                     
213 ‘Abdullāh Muhammad, “Al-wa‘d wa al-muwa‘adah”, 38; Al-‘Amuri, “al-wa‘d al-mulzim”, 13; Marjan 
Muhammad et al., “The bindingness and enforceability of a unilateral promise (wa‘d)”, 6; Mustafa Ahmad 
Al-Zarqa’, Al-Madkhal al-Fiqhi al-‘Am (Dimashq: Dar al-qalam, 1998), 2:1032. 
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Qur’anic verse and hadith offer strong evidence as to the obligatory nature of wa‘d and 
that a breach of wa‘d should be looked upon as more than simply a disliked (makruh) 
act.215 
Moreover, evidence that attests to whether wa‘d is binding can generally be 
applied to all types of wa‘d, regardless of whether a condition is attached. Texts that make 
wa‘d compulsory and prohibit its retraction are general and unconditional and do not 
differentiate between wa‘d. Therefore, we can resolve that all types of wa‘d are 
compulsory on the promisor. 
 However, the universal principle of the Shari‘ah is that Allah does not put 
difficulty on human being. Allah says: 
 ُمُِكب ُ هللَّٱ ُدِيُري ٱ َۡسُۡعۡلٱ ُمُِكب ُدِيُري َلََّو َۡسُۡيۡل١٨٥ 
Al-Baqarah 2: 185 
Translation: Allah intends for you ease, and He does not want to make 
things difficult for you. (He wants that you).  
 
Therefore, we can resolve that when it proves impossible for the promisor to carry 
out his wa‘d, then he will not be considered a sinner. Al-Ghazali cited that when the 
bindingness of wa‘d is comprehended, then it must be fulfilled except when there is a 
valid excuse.216 Hence, we can conclude that if there is a valid excuse then the promisor 
is not sinful for breaking his wa‘d. 
Finally, the most comprehensive opinion might be that wa‘d is binding, except 
when there is a valid excuse. When wa‘d is mandatory on the promisor, then he will fulfil 
his wa‘d. When someone fulfils his wa‘d as he is obliged, then ultimately he is 
demonstrating nobility of character. Furthermore, the Malikis argue that wa‘d is 
obligatory on the promisor if attached to a cause, and that the promisee will experience 
difficulties or harm if the promisor revokes his wa‘d. Therefore, when it is implemented 
that the wa‘d is binding on the promisor, then the promisee will be shielded from harm. 
                                                     
215 Al-‘Asqalani, Fath al-Bari’, 5:290. 
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2.3.2. The Status of Muwa‘adah in the Shari‘ah 
The classical and contemporary scholars have provided different viewpoints on the 
Shari‘ah status of muwā‘adah. The contemporary scholars’ debate on this issue is more 
extensive and complicated as their views are based on the practice of muwā‘adah in 
Islamic banking operations. In this section, the researcher first discusses the classical 
scholars’ opinions on muwā‘adah, followed by his reflection on the contemporary 
scholars’ debate on this matter from which he attempts to ascertain the most substantial 
opinion on the Shari‘ah status of muwā‘adah.   
 
2.3.2.1. Classical Scholars’ Views 
The researcher has reviewed the classical sources of Islamic fiqh in different schools 
(madhāhib) to identify the opinions of classical scholars. A few scholars have discussed 
the Shari‘ah ruling for muwā‘adah. Most of the classical scholars have discussed 
muwā‘adah which is non-binding on the promisor. However, Qādi Khān, a Ḥanafi jurist 
talked about the Shari‘ah status of muwā‘adah which is binding on the promisor. The 
details of the opinions of the classical scholars are provided below.  
Among the classical scholars, some Mālikis discussed muwā‘adah mostly relating 
to bay‘ al-sarf (money exchange). Al-Wansharisi mentioned two different opinions of 
Imām Mālik on the status of muwā‘adah. He stated that muwā‘adah to perform something 
in the future is not allowed in the Shari‘ah if that action is unlawful at the present. 
Therefore, Imām Mālik prohibited the use of muwā‘adah to execute a marriage contract 
during the ‘iddah217 period, for the sale of food before taking possession, for the sale of 
something during the call for Friday prayer, and for sale of something that someone does 
not own. In the case of muwā‘adah for bay‘ al-sarf (currency exchange), Imām Mālik’s 
first view is that it is prohibited. However, he has another well-known opinion that 
                                                     
217 ‘Iddah is a waiting period for a woman after the death of her spouse, or after a divorce. According to 
Islamic Shari‘ah, a woman cannot marry another man during this period. 
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muwā‘adah for bay‘ al-sarf is disliked (makruh) based on the grounds that if it is 
performed at present then it is allowed. Pertaining to this opinion, Al-Wansharisi doubts 
that it may become a forward contract.218  
While Imām Mālik’s opinion is contradictory on muwā‘adah, Al-‘Adawi, another 
Māliki scholar, clarified that there is no harm in muwā‘adah for sarf. If someone says to 
another, “Let us go to the market with your silver money; if it [price] is good, then we 
will exchange it,” and the other party accepts then it becomes muwā‘adah. The bay‘ al-
sarf (exchange contract) takes place after that.219  
Similar to the Māliki scholars, Imām Shāfi‘i allows muwā‘adah for bay‘ al-sarf. 
He mentioned in his prominent book al-Umm that if two individuals mutually promise to 
each other to execute bay‘ al-sarf in a future date then there is no harm for them.220 In 
agreement with Imām Shāfi‘i, Ibn Hazm remarked that it is permitted to make muwā‘adah 
to purchase gold with gold, or gold with silver, or silver with silver, or other ribawi items 
regardless of whether the parties enter into the exchange contract after that or not. This is 
because muwā‘adah is not a contract.221  
Finally, Qādi Khān, a Hanafi scholar viewed that muwā‘adah to execute a contract 
in the future is allowed in the Shari‘ah and muwā‘adah can be binding on the promisors 
in case of necessity. He stated, sometimes it becomes necessary to be involved with 
muwā‘adah and can be binding on the parties due to the necessity of the people.222 Unlike 
the previous scholars, Qādi Khān clearly pointed out the status of binding muwā‘adah in 
the Shari‘ah, which is allowed in his opinion only in cases of necessity.  
                                                     
218 Ahmad bin Yahyā al-Wansharisi, Idāh al-Masālik ilā Qawā’id al-Imām Abi ‘Abd Allāh Mālik, ed. Al-
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Based on the above opinions, we can resolve that the classical scholars agreed that 
use of muwā‘adah is permitted to conclude a contract in the future and in bay‘ al-sarf. 
However, they do not mention whether this muwā‘adah is binding on the promisor. In 
this regard, we can look into their opinions on the obligation of wa‘d. Imām Shāfi‘i, Ibn 
Hazm, and the Māliki scholars did not allow the wa‘d to be generally binding. Similarly, 
muwā‘adah should not be binding. The Mālikis allowed wa‘d to be binding if the wa‘d is 
attached to a cause (sabab) and the promisee has entered into an action based on the 
promise.223 Hence, a similar ruling should be applied in muwā‘adah as well. However, 
contrary to the previous scholars, Qādi Khān clearly provides his statement that 
muwā‘adah can be binding in cases of necessity. 
 
2.3.2.2. Contemporary Scholars’ Views 
Contemporary scholars unanimously agree with the classical scholars that muwā‘adah to 
conclude a contract in the future is allowed in the Shari‘ah if it is non-binding on both or 
either one of the promisors. However, the contemporary scholars have different opinions 
on the status of muwā‘adah, which is binding on both promisors. In this regard, scholars’ 
opinions can be divided into three categories. The majority of the scholars opine that if 
muwā‘adah is binding on both parties then it becomes a forward contract (bay‘ al-ajal bi 
al-ajal). Hence, it should not be allowed to conclude a contract in the future. The second 
group of scholars view that a binding muwā‘adah to conclude a contract in the future 
should be allowed in case of necessity. Finally, the third view is that even though 
muwā‘adah is binding on the promisors, differences remain between a binding 
muwā‘adah and a forward contract. Therefore, it should be allowed in general.224 The 
details of the opinions and arguments of the scholars are provided in the following 
sections.  
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A. Binding Muwā‘adah is Non-Permissible  
Nazih Kamāl Hammād, a prominent contemporary Islamic jurist disallowed a binding 
muwā‘adah to conclude a contract in the future. Moreover, Bank Negara Malaysia, the 
Central Bank of Malaysia and the Islamic Fiqh Academy of the Organisation of Islamic 
Conference (OIC) issued a resolution that a binding muwā‘adah is not permissible to 
execute a contract in the future.  
 Nazih Kamāl Hammād argued that none of the classical scholars mentioned that 
muwā‘adah is binding on either or both parties. If both of the promisors in muwā‘adah 
agree that the promised contract that will be executed in the future is binding upon them 
from the time of muwā‘adah, then the muwā‘adah itself turns into a contract. Therefore, 
all the Shari‘ah rulings pertaining to a contract will come into effect. This is based on the 
Islamic legal maxim (qā’idah fiqhiyyah) that reads, “In contracts, effect is given to 
intention and meaning and not words and forms.”225 This means that when a muwā‘adah 
becomes binding on the promisors, it then turns into a contract in substance even though 
it appears as muwā‘adah.  
Agreeing with Nazih Kamāl Hammād, Marjan Muhammad et al. further clarified 
that the economic effect of a binding muwā‘adah and a contract are the same. There are 
similarities between them in terms of documentation, as in both of the cases only one 
documentation is used. Furthermore, two parties are involved in both concepts. The 
nature, obligation, subject matter, and price are the same in a binding muwā‘adah and in 
a contract.226 
Subscribing to the above opinion, Bank Negara Malaysia (BNM) prohibits 
binding muwā‘adah to execute bay‘ al-sarf in a future date. It argues that binding mutual 
promise (muwā‘adah mulzimah) is prohibited for a foreign exchange transaction (bay‘ al-
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sarf), because it comprises selling debt for debt, which is termed by the classical scholars 
as ‘bay‘ al-kāli’ bi al-kāli’.227  
 Finally, the Islamic Fiqh Academy prohibits binding muwā‘adah to execute a 
contract in the future arguing that a binding muwā‘adah is itself a contract. The resolution 
of the academy reads:  
Bilateral promises are permitted in murābahah sales on the condition 
that either or both parties have the option to annul the sale; however, if 
there is no such option, such a promise is not allowed because a binding 
bilateral promise in a murābahah sale bears a similarity to the sale 
transaction itself. In that case the condition is laid down that the seller 
must be the owner of the commodity being sold in order that no dispute 
arises [based upon the prohibition of the Prophet (peace be upon him) 
of people selling what they do not possess].228  
 
However, in a later resolution, the Islamic Fiqh Academy has become flexible 
with muwā‘adah in cases where there is a public need. It has allowed muwā‘adah to be 
binding in export and import transactions due to necessity. The details of that resolution 
are discussed in the subsequent section.  
 
B. Binding Muwā‘adah is Allowed in Case of Necessity 
This group of scholars hold the middle position among the three group of scholars. The 
well-known contemporary Islamic jurist Al-Qādi Muhammad Taqi Uthmāni, ‘Abd al-
Sattār Abu Ghuddah and others view that in cases of necessity, it is allowed to make a 
binding muwā‘adah to conclude a contract in the future. Referring to classical Hanafi 
jurists, Al-Qādi Muhammad Taqi ‘Uthmāni argues that muwā‘adah can be binding in the 
Hanafi School of jurisprudence if it is a necessity for the people. As an example, in the 
context of export/import business (‘aqd al-tawrid), it is necessary to make the muwā‘adah 
binding on both parties.  
                                                     
227 Bank Negara Malaysia, Shariah Resolutions in Islamic Finance, 139. 
228 Islamic Fiqh Academy, 5th session, resolution no 40-41, 1988, Islamic Fiqh Academy website, retrieved 
on 04 June 2015, http://www.fiqhacademy.org.sa/qrarat/5-2.htm 
80 
 
In response to the argument that a binding muwā‘adah is a forward contract, Taqi 
Uthmāni elucidates that there are some differences between a binding muwā‘adah and a 
forward contract. In a forward contract, the ownership (milkiyyah) of the subject matter 
(mabi‘) is transferred to the purchaser immediately after the contract is concluded. At the 
same time, the purchase price (thaman) of the asset becomes a debt on the purchaser. On 
the contrary, there is no transfer of ownership between the promisors in a binding 
muwā‘adah. Consequently, there is no debtor and creditor relationship between the 
promisors.229  
Furthermore, the obligation of muwā‘adah is not the same as that of a contract. If 
one of the promisors cannot fulfil the promise due to a valid excuse (‘udhr), then he will 
not be obliged to conclude the contract in the future date. When the promisor does not 
fulfil his promise without any valid excuse then the judge may ask him to fulfil the 
promise. If he does not fulfil his promise at that time, then he is obliged to pay the amount 
of loss incurred to the promisee due to the breach of the promise. Only the actual loss 
incurred to the promisee will be paid but not the total contract price. In contrast, in a 
forward contract, the purchaser is obliged to pay the total contract price to the seller.230  
Referring to the classical Hanafi and Māliki scholars, Abu Ghuddah argued that 
when a wa‘d or muwā‘adah is attached to a cause (sabab) then it is binding on the 
promisor. However, if the promise is free from any indication that makes it compulsory 
or otherwise, then we should refer to whether it is a necessity. If there is necessity to make 
the wa‘d or muwā‘adah binding on the promisor then it should be binding.231  
‘Abbās Ahmad Muhammad al-Bāz holds a different view. He opines that 
muwā‘adah can be binding when breaching the promise harms the promisee. To support 
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his position, he argues that all scholars have agreed that a non-binding muwā‘adah is 
dissimilar to a forward contract. If the non-binding muwā‘adah would be similar to a 
forward contract then the classical scholars would not have allowed it for bay‘ al-sarf. 
However, the non-binding muwā‘adah can be binding on both parties in cases wherein 
breaking the promise will cause harm to the promisee. In that case, the muwā‘adah can 
be binding to remove the harm. If the muwā‘adah becomes binding just to remove the 
harm from the promisee then it does not change the muwā‘adah to a forward contract. In 
such a way, a muwā‘adah is different from a forward contract and the real contract takes 
place at a future date after the muwā‘adah is made.232 
The resolution from the Islamic Fiqh Academy strengthens this position. While 
the academy prohibited binding muwā‘adah totally in its fifth session, it revised the 
resolution in its’ 17th session to the effect that muwā‘adah can be binding on both parties 
in cases of necessity. The resolution reads:  
There may be cases where it is impossible to conclude a sale agreement 
due to the commodity not being in the possession of the seller while a 
general need exists to oblige both parties to implement a contract in the 
future, either by legislation or some other means, such as the recognised 
practices of international commerce. An example of the latter would be 
opening a letter of credit in order to import goods. In such cases, it is 
permissible to oblige both parties to fulfil their promises, either through 
governmental legislation or by the agreement of both parties to a clause 
in the agreement that will make the promises binding on each of the two 
parties.233  
 
The Islamic Fiqh Academy clarifies that this binding muwā‘adah is not a forward 
contract. This is because the ownership of the commodity is not transferred to the buyer, 
and the purchase price does not become a debt on the purchaser. The actual sale contract 
will be executed on the agreed upon date through offer (ijāb) and acceptance (qabul) 
between the buyer and the seller. In case the promisor does not fulfil his promise without 
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any valid excuse, he is obligated to either fulfil the promise or compensate the actual loss 
incurred to the promisee due to the breach.234  
 
C. Binding Muwā‘adah is Permissible in General 
The third view is that it is generally permissible to practice a binding muwā‘adah to 
conclude a contract in a future date. While the second group of scholars allow binding 
muwā‘adah only in cases of necessity, this group of scholars allow it in general 
irrespective of whether it is a necessity. We have found only one contemporary study that 
advocates this view. In investigating the application of wa‘d in sukuk mushārakah, 
Khairun Najmi et al. argued that binding muwā‘adah is different from a forward contract 
in many ways. Firstly, a contract is concluded through the connection of offer (ijāb) and 
acceptance (qabul) that implicates some legal effects on the subject matter. However, a 
binding muwa‘adah is a promise made by two persons reciprocally that does not have 
any legal implications on the subject matter e.g. transfer of the ownership. Muwā‘adah 
means to promise mutually that a contract will be executed in the future.235  
Secondly, a future statement (sighah) is used in muwā‘adah e.g. “I will purchase 
your house in the next month.” The scholars unanimously agree that this type of 
expression is not a contract but a promise. This is because the contract requires either past 
or present expression (sighah), e.g. the buyer says, “I bought your house” and the seller 
replies, “I agreed”.236 Finally, unlike a contract, the possession of the commodity (mabi‘) 
is not changed by muwā‘adah. If the promisor to purchase a commodity fails to pay the 
purchase price then it is not considered a debt on his liability. He is only required to pay 
for the loss incurred to the promisee. Conversely, in a sale contract, if the purchaser fails 
to pay the purchase price then the total purchase price becomes a debt on his 
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responsibility.237 Based on these differences between binding muwā‘adah and forward 
contract, this group of scholars conclude that it is permissible to make a binding 
muwā‘adah to execute a sale contract in the future without any restriction.  
 
D. Discussion of the Arguments and the Weightiest Opinion 
The first group of scholars view that a binding muwā‘adah is not allowed to execute a 
sale contract in the future. This is because a binding muwā‘adah in substance resembles 
a forward contract. The second group of scholars opine that a binding muwā‘adah can be 
allowed to execute a contract in the future in cases of necessity. Even though muwā‘adah 
is binding on the promisors, it is different from a forward contract because there is no 
transfer of ownership and no handing over of purchase price. The obligation of 
muwā‘adah is not similar to a contract as the breach of the promise requires the promisor 
to pay only the amount of loss incurred to the promisee. The third group of scholars 
provides similar arguments to differentiate between binding muwā‘adah and forward 
contract. However, they differ from the second group in that they generally allow a 
binding muwā‘adah for a sale contract in the future irrespective of whether it is a 
necessity. 
 First, the researcher would like to assess the first group’s argument that a binding 
muwā‘adah is similar to a forward contract in substance. They argue that the economic 
benefit is the same for both of the terms. Both of the concepts involve two parties, the 
same subject matter, price, and a similar obligation. The Islamic Fiqh Academy adds that 
when none of the promisors has the option to cancel the contract then it is similar to 
muwā‘adah. However, the researcher would like to oppose these arguments because there 
are some substantial differences between these two terms.  
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Firstly, the researcher advocates the argument mentioned by the second group of 
scholars that there is no transfer of ownership of the subject matter in muwā‘adah and no 
negotiating the purchase price. In case of a sale contract (‘aqd al-bay‘), immediately after 
the offer (ijāb) and acceptance (qabul), the purchaser has obtained the ownership of the 
subject matter and the seller has obtained the ownership of the purchase price. The 
scholars are unanimous on this matter. Al-Mawsu‘ah al-Fiqhiyyah, the encyclopaedia of 
Islamic jurisprudence remarks in this regard:  
A sale [contract] for example is executed with offer (ijāb) and 
acceptance (qabul), which entails its effects: transfer the ownership of 
the sold asset to the purchaser, and transfer of ownership of the price to 
the seller regardless of whether they have taken possession on these 
items or not. This is based on the unanimity of the scholars.238 
 
However, none claim that a binding muwā‘adah to execute a sale contract in the 
future results in the similar effect on the subject matter. It is agreed that a binding 
muwā‘adah does not have any immediate effect on the subject matter. 
 Secondly, the researcher weighs the point that there is no offer (ijāb) and 
acceptance (qabul) in muwā‘adah. While these are the fundamental pillars (arkān) for a 
sale contract, usually, a future expression (e.g. I promise to purchase/sale in the future) is 
used in muwā‘adah. The Hanafi scholars resolve that a future expression cannot be 
considered as offer (ijāb) and acceptance (qabul). The majority of the scholars view that 
a future expression can be considered for offer (ijāb) and acceptance (qabul) but with the 
condition that the contracting parties (‘āqidān) have intended to execute the contract on 
the spot. In muwā‘adah, the intention of the parties is not to execute the contract on the 
spot but in a future date. Therefore, this type of expression cannot be considered as offer 
(ijāb) and acceptance (qabul).239 
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 Finally, the researcher does not agree with the claim that the obligation for binding 
muwā‘adah and the sale contract are the same. Some prominent Muslim scholars namely 
al-Ghazāli and Ibn ‘Arbi opined that a promise is not obligatory on the promisor when he 
cannot fulfil it due to a valid excuse.240 Therefore, the promisor has no liability to the 
promisee if he breaches the promise due to a valid excuse, e.g. bankruptcy, death etc. 
However, when the promisor breaches the promise without any valid excuse, then he is 
obliged to compensate the promisee only the amount of loss incurred, not the total 
contract price. This differs significantly from a forward sale contract where the full 
purchase price has become a debt on the purchaser. The table below summarises the above 
discussion on the differences between a binding muwā‘adah and forward sale contract. 
 
Table 2.1 The Difference between Binding Muwā‘adah and Forward Contract 
No. Subject Forward Sale 
Contract 
(‘aqd bay‘ al-ajal bi 
al-ajal) 
Binding Muwā‘adah 
(muwā‘adah mulzimah) 
1 Expression 
(Sighah) 
Past or Present 
Expression 
Future Expression 
2 Ownership of the 
Subject Matter 
(Milkiyyat al-Mabi‘) 
Ownership 
Transferred 
Ownership Not Transferred 
3 Price (Thaman)  Price is Due on the 
purchaser 
Price is Not Due on the 
Purchaser 
4 Bindingness/Obligation 
(Ilzāmiyyah) 
The Purchaser is 
Required to make the 
Full Purchase Price 
without any excuse 
The Promisor is Required to 
Either Execute the Contract 
or Pay for the damages 
incurred to the Promisee 
unless he (promisor) has any 
valid excuse 
 
 While evaluating the second group of scholars’ position, the researcher agrees 
with their arguments that a binding muwā‘adah is different from a forward sale contract. 
However, the researcher disagrees with their position to allow binding muwā‘adah only 
in cases of necessity. It can be argued that if the binding muwā‘adah is practically 
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different from a contract then there is no basis to make the muwā‘adah binding upon both 
parties only in cases of necessity. An action is usually allowed in cases of necessity when 
it is normally prohibited by the Shari‘ah. Necessity makes the prohibited action permitted 
until the necessity is eliminated. When the necessity is removed, then that action becomes 
prohibited once again. However, when an action is generally permissible in the Shari‘ah 
from the beginning then we should not allow it only in necessary circumstances. Thus, 
the researcher would like to weigh the view that a binding muwā‘adah should be generally 
allowed to execute a sale contract in the future.  
However, the researcher agrees with the resolution of the Islamic Fiqh Academy 
that when it is apparent that the binding muwā‘adah is used as an artificial arrangement 
to get around the restriction of ribā (interest), then it should be prohibited based on the 
legal concept of sadd al-dharā’i‘.241 Considering this factor along with the discussion 
above, the researcher offers the following conditions that should be followed in practicing 
binding muwā‘adah. 
i. Muwā‘adah should not be used as a trick to legalise ribā. Whether the muwā‘adah 
is a trick or not, should be decided based on what is apparent in the product 
structure and documentation. Furthermore, the regulatory body may decide on 
this. 
ii. Similarly, muwā‘adah should not be combined with other contracts in such a way 
that it violates the objective (muqtadā) of that contract, or the noble objective of 
the Shari‘ah (maqāsid al-Shari‘ah).  
iii. The promisor should not be forced to fulfil his promise if he has any valid excuse, 
e.g. bankruptcy, duress, insanity etc. 
iv. In case the promisor breaches the promise without any valid excuse, he is required 
to compensate the promisee only the amount of loss incurred. 
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v. In order to conclude the promised contract in a future date, all the mandatory 
conditions prescribed by the Shari‘ah to execute a contract i.e. existence of the 
subject matter, legal competence (ahliyyah) of the contracting parties etc. should 
be fulfilled during the time of concluding the contract.    
 
2.3.3. The Status of Wa‘dan in the Shari‘ah 
As earlier concluded that a binding muwā‘adah is permissible, it is more reasonable that 
wa‘dān should be permitted in the Shari‘ah. While muwā‘adah comprising mutual 
promise is allowed in the Shari‘ah, it is more likely that wa‘dān which includes two 
independent promises should be compliant with the Shari‘ah principles. Affirming this, 
Khairun Najmi et al. concluded that whether wa‘dān is practically different from 
muwā‘adah or not, it should be allowed in the Shari‘ah. This is because both muwā‘adah 
and wa‘dān are just promises and different from a contract (‘aqd).242  
What is important to discuss in this section is that there is a group of scholars who 
do not allow binding muwā‘adah but allow binding wa‘dān. They argue that wa‘dān is 
genuinely different from muwā‘adah. On the contrary, some scholars do not allow 
wa‘dān at all claiming that wa‘dān does not make any real difference from muwā‘adah. 
Finally, a few scholars conclude that even though wa‘dān is generally permissible in the 
Shari‘ah, its practice in some Islamic financial products should be prohibited based on 
the principle of sadd al-dharā’i‘. In the subsequent paragraphs, the researcher discusses 
the views and arguments of these different groups of scholars. 
 
2.3.3.1. Wa‘dān is Different from Muwā‘adah 
While disallowing muwā‘adah, Marjan Muhammad et al. upholds the permissibility of 
wa‘dān in the Shari‘ah. They argue that wa‘dān is a permissible legal trick (hilah 
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shar‘iyyah) to avoid the non-permissible muwā‘adah. Wa‘dān is different from 
muwā‘adah because it consists of two different promises related to two different 
conditions, and between these two promises only one of them will be fulfilled in the 
future. Therefore, they ascertain that wa‘dān is permissible in the Shari‘ah.243  
Similarly, Aznan Hasan clarifies his position that when wa‘dān includes two 
promises which are truly related to two distinct conditions, and they result in two different 
effects, then it is permissible. However, if those conditions are practically the same and 
have similar effects then it is not acceptable in the Shari‘ah. In other words, if the two 
different conditions in wa‘dān are fictitious, then it is not allowed.244  
 
2.3.3.2. Wa‘dān is Similar to Muwā‘adah  
Referring to the practice of wa‘dān in some Islamic banking products, a number of 
scholars conclude that wa‘dān does not make any difference from muwā‘adah. As the 
practice of wa‘dān is similar to muwā‘adah then it should not be allowed in the Shari‘ah. 
Muhammad Ayub argued that some banks are using wa‘dān in Islamic swaps, hedge 
funds, and short selling. However, the promises used in those products are reciprocal but 
not unilateral. This type of promise should not be allowed because no party has the option 
to cancel the promise. If either one of the parties wishes not to execute the contract (‘aqd) 
which is promised, he/she is required to pay compensation.245  
 Furthermore, while analysing the practice of wa‘dān in an Islamic derivative 
instrument i.e. FX Forward, Asyraf Wajdi Dusuki remarked that the practice of wa‘dān 
looks similar to muwā‘adah. Nevertheless, a number of Shari‘ah scholars have allowed 
wa‘dān with the understanding that it is different from muwā‘adah. Therefore, a number 
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of financial institutions have been using wa‘dān in their products despite some 
disparagements.246  
 
2.3.3.3. Wa‘dān is a Prohibited Legal Trick (hilah) 
Yusuf Talal DeLorenzo opined that wa‘dān is permissible in the Shari‘ah. However, in 
relation to its practice in total return swap, he remarked that wa‘dān should be prohibited 
based on the concept of sadd al-dharā’i‘ which denotes that if a legitimate means is 
employed to achieve an illegitimate end then it is unlawful.247 Similarly, after analysing 
the characteristics of total return swap, Chady C. Atallah and Wafica A. Ghoul concluded 
that the usage of wa‘dān is a prohibited legal trick (hilah muharramah) to circumvent the 
prohibition of gambling in Islamic finance and legalising the prohibited forward sale 
contract.248 
 
2.3.3.4. Discussion of the Opinions 
Having mentioned the opinions of the scholars, it can be summed up that some scholars 
believe that wa‘dān is different from muwā‘adah because wa‘dān includes two separate 
promises connected to two different conditions. However, another group of scholars 
disallow wa‘dān arguing that it does not differ from muwā‘adah. Finally, some scholars 
remark that even though wa‘dān is initially permissible in the Shari‘ah, it should be 
prohibited in some Islamic financial products i.e. total return swap based on sadd al-
dharā’i‘. 
Reflecting on the above opinions, we observe that all scholars agree that wa‘dān 
including two different promises that are connected to two different real conditions is 
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allowed. This means that if the two promises are really separated, then it is permitted by 
all scholars. However, the debate is whether wa‘dān comprising two promises are really 
separated from each other. When the promises under the wa‘dān do not have any genuine 
separation between each other, then some scholars consider it questionable. They argue 
that wa‘dān in such a case has become analogous to muwā‘adah. In order to resolve this 
issue, we reiterate our argument that being similar with muwā‘adah does not affect the 
permissibility of wa‘dān. This is because muwā‘adah is simply a mutual promise that 
does not have any effect on the subject matter of the contract.  
Furthermore, reflecting on the opinions of the scholars who prohibit wa‘dān, we 
notice that their prohibition of wa‘dān is based on their case studies on specific Islamic 
financial products e.g. total return swap. However, it is unfair to generally prohibit the 
wa‘dān concept due to its ill-use in certain Islamic financial products. Rather, it is more 
appropriate to set some parameters to prevent the misuse of wa‘dān. At this juncture, it 
should be agreed that whenever the usage of wa‘dān leads to a non-legitimate end then it 
should be prohibited. Affirming this, an Islamic legal maxim reads, “Matters are 
determined by intention”.249 Therefore, we can conclude that wa‘dān should be allowed 
in the Shari‘ah with the condition that it is not used as a means to reach to a non-
permissible goal.  
 
2.4. Conclusion 
This chapter provided an in-depth discussion on the concept of wa‘d. It concludes that 
wa‘d is a declaration to perform something good to other in the future which is different 
from ‘aqd as there is no offer (ijab) and acceptance (qabul) in wa‘d and no transfer of 
ownership. Wa‘d is binding on the promisor except where there is a valid excuse (‘udhr). 
Muwa‘adah and wa‘dan are two concepts derived from wa‘d. While the first one denotes 
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mutual promise then the later one signifies two separate promise. Scholars disagree 
whether wa‘dan is any different to muwa‘adah. However, irrespective of whether 
muwa‘adah and wa‘dan are different from each other or not, both can be used as binding 
on both of the promisors but with the condition that they are not used as a trick (hilah) to 
reach a non-legitimate end.  
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CHAPTER 3: THE APPLICATION OF WA‘D IN MALAYSIAN ISLAMIC 
BANKS 
 
3.1. Introduction 
This chapter discusses the usage of wa‘d in Malaysian Islamic banking products. Based 
on the scope of this research, the researcher discusses the practice of wa‘d in three 
Malaysian Islamic banks which are:  
(1) Bank Islam Malaysia Berhad (BIMB) 
(2) Maybank Islamic Berhad (MIB) 
(3) Kuwait Finance House (Malaysia) Berhad (KFHMB).  
However, it is necessary to know the overview of Islamic banking system in 
Malaysia before discussing the wa‘d-based products. This will help in understanding the 
practice of wa‘d in Malaysian Islamic banks. In addition, it is important to know the legal 
status of wa‘d in Malaysia as it will clarify the applicability of wa‘d in the country’s legal 
system.  
This chapter provides first an overview of Islamic banking in Malaysia that 
includes the history, governance, rules, and regulations. It then discusses the legal status 
of wa‘d with reference to the Contract Act 1950, the Central Bank Act 2009, and BNM’s 
guidelines. Finally, it illustrates the mechanism of practicing wa‘d in Islamic banking 
products that comprises retail financing products, trade financing products, and treasury 
products. 
 
3.2. An Overview of Islamic Banking in Malaysia 
Malaysian Islamic banking is one of the most developed Islamic banking in the world. 
Starting from 1963, Islamic finance in Malaysia has a very stable development to become 
the third largest Islamic finance industry in the world. It is the biggest sukuk issuer in the 
93 
 
world. Malaysia has a dual financial system where both Islamic and conventional finance 
function equally. Both of the systems present a full variety of products and services and 
compete each other in different sectors of the financial system.250 It is the most 
comprehensive Islamic financial system in the world that comprises a very advanced 
Islamic banking segment, takaful, and Islamic capital and money market.251 In the 
subsequent sections, the history and current situation of Islamic banking in Malaysia, 
overview of Islamic banking products, regulation and governance of Islamic banks, and 
efficiency of the Islamic banks in Malaysia will be discussed. 
 
3.2.1. Historical Development of Islamic Banking in Malaysia 
In Malaysia, Islamic banks have evolved in stages. The history of Islamic banking in 
Malaysia can be divided into four stages. The following discussion covers every stage of 
development for Malaysian Islamic banking.  
 
3.2.1.1. The Initial Stage of Development 
Islamic banking in Malaysia started in 1963 with the establishment of “Tabung Haji” or, 
Hajj Fund Corporation. The existence of “Tabung Haji” was the consequence of the 
working paper entitled “Plan to Improve the Economy of Prospective Pilgrims” which 
was presented by the Royal Professor Ungku Aziz in 1959. It pointed out the necessity to 
develop a mechanism for Muslims that encourage them to save money to perform their 
Hajj. In the past, the Malaysian Muslim used to adopt different traditional ways to save 
their money. Some would sell their properties and livestock to gather enough funds to go 
for Hajj. These practices would have negative financial and social impacts on them and 
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their families. Moreover, these practices were a threat for the rural economic structure as 
well as for national economic growth. Above all, there was an immense need for the 
Muslims to save their money in a financial institution where the investment was fully 
Shari‘ah compliant.252 
 Considering the above facts, Tabung Haji was established to fulfil the following 
objectives:  
(a) To facilitate Muslims to save gradually for the purpose of performing the Hajj and 
other useful expenses. 
(b) To facilitate Muslims with their saving to take part into the investment in industry, 
commerce, plantation and real estates based on the Shari‘ah principles.  
(c) To provide protection and safeguard the welfare of the pilgrims during the Hajj 
through providing different types of facilities and services.253 
Since its inception, Tabung Haji has been actively involved with providing saving 
services to the Muslims, making investments from the accumulated funds, and overseeing 
the investment. Moreover, it provided services for the pilgrims in Malaysia and in the 
holy land of Makkah. As of 2009, Tabung Haji had more than 5 million depositors and a 
total deposit of more than USD 9 billion.254  
 
3.2.1.2. The Second Stage of Development 
After the successful establishment of Tabung Haji, it took another 20 years to introduce 
a full-fledged Islamic bank in Malaysia. Several factors contributed to the establishment 
of an Islamic bank in Malaysia. Firstly, there was a strong need from the public and there 
was an urge from the Islamic political groups. Moreover, Islamic banking was part of the 
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strategic Islamization process of the government at that time when the government 
intended to engage the Muslims in the economic development of the country. Based on 
this, the government organised a meeting in 1980 to discuss important matters related to 
introducing Islamic banking in Malaysia. In the following year, the government 
established a national steering committee to study different aspects to establish an Islamic 
bank in Malaysia. Based on the recommendations of the steering committee, the 
government enacted Islamic banking Act 1983. Subsequently, Bank Islam Malaysia, the 
first Islamic commercial bank in Malaysia was established in 1983 with the starting 
capital of 80 million ringgit.255    
After the establishment of Bank Islam Malaysia Berhad, it was the sole Islamic 
bank in Malaysia for a decade. Within this time, it proved that Islamic banking was a 
feasible financial institution in the Malaysian financial system. Moreover, it spread 
rapidly throughout the country by having 80 branches and 1,200 employees after a decade 
of its establishment. On 17 January 1992, Bank Islam Malaysia Berhad was listed on the 
main board of the Kuala Lumpur stock exchange.256 Additionally, to make the Islamic 
banking operation more efficient, the government established Islamic money market in 
1994.257  
 
3.2.1.3. The Third Stage 
The progress of Bank Islam Malaysia Berhad inspired others to join Islamic banking. 
Moreover, the government of Malaysia realised that a large number of players were 
necessary for the survival of the Islamic finance industry. Therefore, the government 
allowed the conventional banks to open “interest free banking scheme” which has become 
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known as Islamic windows. Because of this initiative, the number of banks offering 
Islamic banking services grew rapidly. At the end of 1998, 48 conventional financial 
institutions offered Islamic banking services with 2,382 Islamic counters. After that, the 
second full-fledged Islamic bank namely “Bank Muamalat Malaysia Berhad” was 
established in 1999. Bank Muamalat Malaysia Berhad was established because of the 
merger between Bank Bumiputra Malaysia Berhad and Bank of Commerce (Malaysia) 
Berhad.258  
 
3.2.1.4. The Fourth Stage of Development 
Nakagawa mentioned that the Asian currency crisis of 1997 was a notable factor that 
contributed to the development of Islamic banking in Malaysia. After the crisis, the 
government planned to develop a more robust financial industry. In 2001, BNM came up 
with “Financial Sector Master Plan” that consisted of a number of policies to develop the 
industry. It was among the policies to set target for Islamic banking to achieve 20% share 
in the total banking industry by the year 2010. To achieve this target, BNM set individual 
targets for every year.259 
As a process to expand the industry, BNM allowed three foreign Islamic banks to 
operate their business in Malaysia in 2004. The three foreign banks are namely Al-Rajhi 
Banking and Investment Corporation (Malaysia) Berhad, Kuwait Finance House 
(Malaysia) Berhad, and Asian Finance Bank Berhad. Moreover, in 2005 BNM allowed 
domestic conventional banks to get a full-fledged Islamic banking license. Consequently, 
a few renowned conventional banks launched full-fledged Islamic banking.260 In 2006, 
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the government initiated a set of tax exemptions and incentives for the Islamic finance 
industry.261 
 
3.2.2. Development of Takaful and the Islamic Capital Market 
Together with the development of Islamic banking institutions, Islamic insurance and the 
Islamic capital market also grew. Islamic insurance, known as takaful in Malaysia was 
introduced in 1985 to meet the needs of the people. In 1990, Shell MDS Sdn. Bhd. 
introduced the first Islamic bond in the country. Subsequently, the first full-fledged 
Islamic stock broking company namely BIMB Securities Sdn. Bhd. was established in 
1994. In 1996, the Malaysian security commission established a Shari‘ah advisory 
council to advise them on Shari‘ah related matters. In the following year, the Shari‘ah 
advisory council published the list of Shari‘ah approved securities among the listed 
securities in Kuala Lumpur stock exchange. Finally, the foremost development of Islamic 
capital market was done when Islamic equity index namely “KLSE Shariah Index” was 
initiated in 1999.262  
 
3.2.3. The Recent Growth of Islamic Banking 
In 2011, total Islamic banking assets was 21.6% of the total banking asset in Malaysia 
that crossed the government target to achieve 20% market share through its financial 
sector master plan.263 From 2008 to 2011, the growth rate of Islamic banking was 23%.264 
On January 2013, the total deposit of Islamic banking was more than MYR 311.384 
billion. At the same time, the total asset was more than MYR 386.682 billion while capital 
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and reserve was MYR 26.963 billion. Simultaneously, the total financing facilities 
provided by the Islamic banks was more than MYR 238.909 billion.265  
 There were 16 Islamic banking institutions in Malaysia licensed under BNM until 
2013. Among these banks, 10 are locally owned and the rest six have foreign owners. The 
locally owned banks are:266  
i. Affin Islamic Bank Berhad 
ii. Alliance Islamic Bank Berhad 
iii. AmIslamic Bank Berhad 
iv. Bank Islam Malaysia Berhad 
v. Bank Muamalat Malaysia Berhad 
vi. CIMB Islamic Bank Berhad 
vii. Hong Leong Islamic Bank Berhad 
viii. Maybank Islamic Berhad 
ix. Public Islamic Bank Berhad 
x. RHB Islamic Bank Berhad  
The six foreign owned Islamic banks are:267 
i. Al Rajhi Banking & Investment Corporation (Malaysia) Berhad 
ii. Asian Finance Bank Berhad 
iii. Standard Chartered Saadiq Berhad 
iv. OCBC Al-Amin Bank Berhad 
v. HSBC Amanah Malaysia Berhad 
vi. Kuwait Finance House (Malaysia) Berhad 
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3.2.4. A Brief Synopsis of Islamic Banking Products 
Malaysian Islamic banks offer various types of products to its customer to compete with 
their conventional counterparts. On the deposit side, Islamic banks in Malaysia usually 
offer (a) current account, (b) savings account, and (c) commodity murabahah account 
which are designed based on respectively wadi‘ah yad al-damanah, mudharabah, and 
tawarruq. Besides, there is a general/special investment account based on mudarabah. 268  
On the financing side, Malaysian Islamic banks normally offer (a) cash line 
facility based on bay‘ al-‘inah and bay‘ bithaman ajil/murabahah; (b) home financing 
based on bay‘ bithaman ajil/musharakah mutanaqisah/tawarruq; (c) car financing based 
on al-ijarah thumma al-bay‘/bay‘ bithaman ajil; and (d) personal financing based on bay‘ 
al-‘inah/bay‘ bithaman ajil/murabahah.269 
In addition, there are some fee-based products namely (a) accepted bills based on 
murabahah and bay‘ al-dayn, (b) bank guarantee based on kafalah, (c) letter of credit 
based on wakalah, murabahah, ijarah and bay‘ bithaman ajil. Moreover, Islamic debit, 
credit, and charge cards are provided to the customers using the Shari‘ah concept of 
qard/bay‘ al-‘inah/bay‘ bithaman ajil/ujrah. Finally, there are some treasury products 
which are structured based on bay‘ al-sarf, wa‘d, and murabahah.270 
 
3.2.5. Regulation and Governance 
Along with meeting the Shari‘ah rulings, Islamic banking in Malaysia is required to 
follow the conventional regulatory framework that is practiced in all conventional banks. 
They are required to observe the guidelines related to capital adequacy, risk-based 
supervision, and improve financial disclosure standards and governance. International 
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prudential standards i.e. safeguarding depositors’ money through balancing the risk 
profile of bank portfolio with capital required to maintain for financing operations, Basel 
II and its three pillars of capital adequacy, supervisory review and market discipline etc. 
are completely imposed on Islamic banks.271 
 Islamic banks in Malaysia initially followed the Banking & Financial Institutions 
Act, 1989 (BAFIA). This act covers all conventional and Islamic financial institutions in 
Malaysia. At the same time, there is a specific Act for Islamic banking institutions called 
the Islamic Banking Act (IBA) 1983. This Act provides the basic laws for the operation 
of Islamic banks. In case the IBA contradicts with BAFIA then the previous one prevails. 
On 30 June 2013, the government of Malaysia enacted Financial Services Act 2013 (FSA) 
and Islamic Financial Services Act 2013 (IFSA). FSA and IFSA combine the BAFIA and 
IBA 1983. IFSA includes a complete legal framework which is wholly compliant with 
the Shari‘ah in terms of regulation and supervision from licensing to the end of an 
institution.272  
 
3.2.5.1. Bank Negara Malaysia (BNM) 
Bank Negara Malaysia (BNM) is the central bank of Malaysia. It regulates and supervises 
the operation of both the Islamic and conventional banks. It was established in 1959 under 
the Central Bank of Malaysia Act 1958 (revised 1994). BNM dynamically takes part in 
promoting Islamic banking nationally and globally.273 It provides necessary guidelines 
for the operation of Islamic banks. In 2011, BNM has issued the Shari‘ah governance 
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framework (SGF) for Islamic financial institutions (IFIs) to develop the role of the board, 
Shari‘ah committee and management pertaining to the Shari‘ah issues, and to develop 
the primary sections involved with Shari‘ah compliance and research. This SGF describes 
the functions of Shari‘ah review, Shari‘ah audit, Shari‘ah risk management and Shari‘ah 
research.274  
 
3.2.5.2. Shari‘ah Advisory Council (SAC) 
The Shari‘ah advisory council (SAC) of BNM is the highest authority to determine 
Shari‘ah laws to resolve a Shari‘ah issue in Islamic banking business. It is established 
under section 51 of the Central Bank of Malaysia Act 2009. SAC is responsible to advise 
BNM as well as Islamic banks on any Shari‘ah issues pertaining to Islamic financial 
activities. Apart from SAC, every Islamic bank in Malaysia has its own Shari‘ah 
committee (SC). The SC determines the Shari‘ah rulings for any Islamic banking 
products and supervises the overall operation of the bank. It assists any related party e.g. 
legal counsel, auditor, on Shari‘ah matter upon request.275  
 
3.2.6. Contemporary Infrastructure Development 
In the recent past, the Malaysian government has provided strong support to develop 
Islamic finance. In this regard, different institutions and organisations were established to 
provide a strong infrastructure for the Islamic banking industry. To make Malaysia an 
international hub for Islamic finance, the government established the Malaysian Islamic 
Financial Centre (MIFC) which provides regular updates of Islamic finance in Malaysia. 
Moreover, Malaysia hosts the Islamic Financial Services Board (IFSB) and the 
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International Islamic Liquidity Management Centre (IILMC). For the development of 
human capital in Islamic finance, the International Centre for Education in Islamic 
Finance (INCEIF) has be established. INCEIF is a global university that is fully dedicated 
to offer only Islamic finance courses at the postgraduate level. The International Shari‘ah 
Research Academy for Islamic Finance (ISRA) and the Islamic Banking and Finance 
Institute Malaysia (IBFIM) have been founded to enhance research and training in Islamic 
finance.276    
 
3.2.7. Islamic Banking Efficiency 
Mokhtar et al. examined the efficiency of full-fledged Islamic banks, Islamic windows, 
and conventional banks in Malaysia from 1997 to 2003. The study found that the 
efficiency of the Islamic banking industry increased during the study period but the 
efficiency of conventional banking industry remained the same. Nevertheless, the 
efficiency of Islamic banking is lesser than conventional banking. The study discovered 
that the efficiency of full-fledged Islamic banks is higher than the Islamic windows. In 
addition, Islamic windows of foreign banks are more efficient than the Islamic windows 
of local banks.277  
 On the other hand, Mohamed Hisham Yahya et al. concluded that although 
Islamic banking in Malaysia is confined by the Islamic laws in their operations but they 
are capable of performing the equivalent to its conventional counterpart. There is no 
substantial disparity in the level of efficiency between Islamic and conventional banks.278  
ElGindi et al. investigated the performance of eight banks in Malaysia that offer 
both Islamic and conventional banking services. The comparison is made on the 
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profitability, liquidity, and asset quality of the banks. This micro-level analysis revealed 
that Islamic financing modes may become equal or exceed the quantitative measures of 
performance while at the same time supporting social justice and economic stability.279 
Therefore, it can be concluded that Islamic banking in Malaysia has either similar or better 
efficiency compared with its conventional counterpart.  
 
3.3. The Legal Status of Wa‘d in the Civil Laws of Malaysia 
Since Islamic financial cases fall under the jurisdiction of the civil court of Malaysia, it 
is necessary to understand the legal status of wa‘d in Malaysian law. This will assist in 
determining whether the Shari‘ah concept of wa‘d is viable with the law of the county. 
This section analyses the Malaysian Contracts Act 1950 and discusses the initiatives taken 
by the law harmonisation committee and BNM to reduce the gap between Shari‘ah law 
and civil law with reference to Islamic financial matters.  
 
3.3.1. The Contracts Act 1950 
In Malaysia, the Contracts Act 1950 defines the promise in section 2 (b) as:  
When the person to whom the proposal is made signifies his assent 
thereto, the proposal is said to be accepted: a proposal, when accepted, 
becomes a promise.280  
 
This means that a promise is made of proposal and acceptance. When one party 
gives his proposal and the other party accepts, it becomes a promise. Therefore, a proposal 
should be accepted by the promisee to become a promise.  
 A proposal is defined in section 2 (a) as: 
When one person signifies to another his willingness to do or to abstain 
from doing anything, with a view to obtaining the assent of that other 
to the act or abstinence, he is said to make a proposal.281 
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It appears that the concept of “proposal” in the Contracts Act resembles wa‘d 
concept in the Shari‘ah. However, the Contracts Act requires “acceptance” of the 
“proposal” by the other party to become a promise.   
 In addition, section 2 (c) of the Contracts Act 1950 defines the promisor and the 
promisee as “the person making the proposal is called the “promisor” and the person 
accepting the proposal is called the “promisee”.282 Thus, it becomes clear that the party 
who offers to perform an act or to abstain from doing anything is in fact giving a wa‘d.  
 According to the Contracts Act, a promise is binding when the promisee accepts 
the proposal of the promisor. When a promise becomes binding, the parties are obliged 
to perform according to their promise. If any one of the parties fails to honour his promise 
then it is considered a breach of the contract. Section 38 (1) of the Contracts Act mentions: 
The parties to a contract must either perform, or offer to perform, their 
respective promises, unless the performance is dispensed with or 
excused under this Act, or of any other law.283  
 
It can be understood here that a promise is binding on the promisor in the Contract 
Act 1950 whenever the promisee accepts the proposal of the promisor.  
 Moreover, when there is a breach in the promise, the innocent party should be 
compensated. Section 74 (1) of the act states: 
When a contract has been broken, the party who suffers by the breach 
is entitled to receive, from the party who has broken the contract, 
compensation for any loss or damage caused to him thereby, which 
naturally arose in the usual course of things from the breach, or which 
the parties knew, when they made the contract, to be likely to result 
from the breach of it.284  
The promisee can sue the promisor if the promisor does not fulfil his promise and 
receive compensation for the loss incurred.  
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 Regarding the “acceptance” of the “proposal”, it can be done through performing 
an action, abstinence, or promising to act something, or to abstain from something. This 
can be termed “consideration”. Section 2 (d) of the act mentions:  
When, at the desire of the promisor, the promisee or any other person 
has done or abstained from doing, or does or abstains from doing, or 
promises to do or to abstain from doing, something, such act or 
abstinence or promise is called a consideration for the promise.285  
 
This means that when there is a “consideration” from the promisee then he has 
actually accepted the proposal of the promisor. In relation to this, section 8 of the Act 
cites “Performance of the conditions of a proposal, or the acceptance of any consideration 
for a reciprocal promise which may be offered with a proposal, is an acceptance of the 
proposal.”286 Therefore, a promise is binding on the promisor when the promisee 
performs the conditions of the proposal or receives a consideration. Therefore, it is not 
always necessary for the promisee to use verbal expression to accept the promise.  
 Based on the discussion above, there is a gap between wa‘d and the Contracts Act 
1950. Firstly, the act does not explicitly mention wa‘d. If we consider the “proposal” as 
wa‘d, then there is a difference between them. In the Contracts Act, when the “proposal” 
is accepted by the promisee then it becomes a promise and enforceable in the court. On 
the other hand, in case of wa‘d the acceptance by the promisee is not required. It appears 
that according to the Contracts Act, a promise is as good as a contract.  
 However, looking into the opinion of the Maliki scholars on wa‘d, it can be argued 
that there is somehow similarity between wa‘d and the concept of promise in the 
Contracts Act. According to the Maliki school of jurisprudence, wa‘d is binding on the 
promisor if the wa‘d is attached to a cause (sabab) and the promisee has started to perform 
an action relying upon that wa‘d.287 In a similar manner, in the Contracts Act, a promise 
                                                     
285 Contracts Act (Malaysia), 1950, (Act No. 136, 1950). 
286 Ibid. 
287 Al-Asbahi, Al-Mudawwanah, 3:270; Ibn Rushd, Al-Bayan wa al-Tahsil, 15:343; Ibn ‘Alish, Fath al-
‘Aliyy al-Malik, 1: 306-307. 
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can be binding on the promisor when the promisee has started an action or abstained from 
an action relying upon that promise.  
 Then again, there might be some difficulties in implementing the Shari‘ah 
principles for wa‘d through the existing Contracts Act. This chapter provides the 
researcher’s generic comparison between wa‘d and the Contracts Act. However, chapter 
six provides a detailed discussion on the challenges in practicing the Shari‘ah principles 
for wa‘d through the existing Contract Act with reference to the experts’ opinions on this 
field. 
 
3.3.2. The Law Harmonisation Committee’s Initiative 
In 2010, BNM pronounced the establishment of the law harmonisation committee (LHC). 
The LHC is established to strengthen the legal system and infrastructure for the 
development of Islamic finance in Malaysia. This committee aims at building a 
favourable legal system that supports the development of Islamic finance industry. 
Moreover, its objective is to provide certainty and enforceability for Islamic financial 
contract in the Malaysian Laws. The committee endeavours to place Malaysia as a 
reference law for international Islamic financial transactions and settlement of disputes. 
Chaired by Abdul Hamid Mohamad, former Chief Justice of Malaysia, the committee 
consists of members from industry experts, Shari‘ah scholars, and legal experts.288 
 Considering the gap between the Shari‘ah concept of wa‘d and the promise 
concept in the Contracts Act 1950, the LHC has included wa‘d into their harmonisation 
initiatives. In 2013, the committee has included the wa‘d among the issues that require 
further research. It stated that an assessment from the Shari‘ah perspective on the 
                                                     
288 Bank Negara Malaysia, Law Harmonisation Committee Report 2013 (Kuala Lumpur: Bank Negara 
Malaysia, 2013), 5-9; Bank Negara Malaysia, “Law Harmonisation Committee”, Bank Negara Malaysia 
website, retrieved on 10 June 2015, http://www.bnm.gov.my/index.php?ch=260&pg=830&ac=861 
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enforceability and binding nature of wa‘d, muwa‘adah and wa‘dan is needed prior to any 
substantive amendments is made to the Contracts Act 1950.289  
 
 3.3.3. The Bank Negara Malaysia (BNM)’s Guideline  
On December 2013, BNM published an exposure draft on the guidelines for the practice 
of wa‘d. The exposure draft stated that it comprises the Shari‘ah obligations and optional 
practices pertaining to wa‘d to assist IFIs in developing Islamic financial services and 
products involving the element of wa‘d. It seeks suggestions and comments from IFIs to 
strengthen this guideline on wa‘d. Sometime later, this guideline will be applicable on the 
IFIs. This document is issued according the section 29 (1) of the Islamic Financial 
Services Act 2013 (IFSA) which gives BNM the authority to issue guidelines for Islamic 
financial contracts.290 
 The exposure draft provides parameters for wa‘d and its application. In section 
8.1, it states that wa‘d is not a contract and it is not an agreement either, rather it is an 
unilateral promise which is not usually binding. However, in section 8.2 it mentions that 
wa‘d can be binding on the promisor if it fulfils some specific requirements. Unlike the 
contracts act 1950, the section 8.3 cites that wa‘d will be binding upon the expression of 
the promisor but not by the acceptance of the promisee.291  
 In relation to the bindingness of wa‘d, the section 11.1 describes that a wa‘d shall 
be binding on the promisor if it is attached to a specific reason or occasion and the 
promisee will undergo expenses by action or abstaining from action depending on that 
wa‘d. When the promisor has breached the binding wa‘d, then the promisee can ask for 
compensation for the actual loss mentioned in section 12.4 of the draft.292  
                                                     
289 Bank Negara Malaysia, Law Harmonisation Committee Report 2013, 59.  
290 Bank Negara Malaysia, “Exposure Draft Wa`d (Shariah Requirements & Optional Practices),” Bank 
Negara Malaysia website, retrieved on 23 Jan 2014, 
http://www.bnm.gov.my/index.php?ch=en_announcement&pg=en_announcement_all&ac=269 
291 Ibid., 4. 
292 Bank Negara Malaysia, “Exposure Draft Wa`d,” 6-7. 
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 In section 13.6, the exposure draft mentions that it is allowed to use wa‘d but not 
a binding muwa‘adah to conclude a sarf contract. However, it is not allowed to take fees 
for a wa‘d mentioned in section 11.2. Along with this, sections 13.7 and 13.8 affirm that 
it is allowed for the mudarib/musharik to make a wa‘d to purchase the underlying 
mudarabah/musharakah venture upon maturity, suspension or in the case of default, with 
the condition that the price should be determined based on the market value but not the 
face value.293 
 
3.3.4. The Central Bank of Malaysia Act 2009 
The Central Bank of Malaysia Act 2009 has given the SAC highest authority to decide 
on any Shari‘ah case. Section 56 of the act mentions that if any Islamic financial case 
arises to the court, the judge should either see the published rulings of SAC on that matter 
or refer to SAC for its ruling. Afterward, section 57 mentions that SAC’s ruling in relation 
to the said issue should be binding on the court and the financial institution.294 Even 
though the Contracts Act 1950 does not explicitly recognise wa‘d, it is possible to 
implement the Shari‘ah ruling for wa‘d in Malaysian courts through the resolutions issued 
by SAC.  
 
3.4. Wa‘d-Based Products in the Islamic Banks of Malaysia  
This section discusses the wa‘d-based products in the three sampled Islamic banks in 
Malaysia MIB, KFHMB, and BIMB. All the three banks practice wa‘d as binding on the 
promisor. The usage of wa‘d in Islamic banking products has been divided into three 
categories which are (1) consumer banking products, (2) trade financing products, and (3) 
treasury products. The table below provides an overview of the wa‘d-based products in 
these three Malaysian banks. 
                                                     
293 Bank Negara Malaysia, “Exposure Draft Wa`d,” 8. 
294 Central Bank of Malaysia Act (Malaysia), 2009, (Act No. 701, 2009). 
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Table 3.1 Overview of Wa‘d-Based Products in Malaysian Islamic Banks 
No. Name of the Product Type of 
Product 
The Practicing Bank 
MIB KFHMB BIMB 
1 Musharakah Mutanaqisah 
(MM) home and property 
financing 
Consumer √ √ × 
2 Al-Ijarah Thumma Al-Bay‘ 
(AITAB) vehicle financing 
Consumer √ √ × 
3 Murabahah home financing Consumer × √ × 
4 Tawarruq/commodity 
Murabahah home financing 
Consumer √ × √ 
5 Murabahah letter of credit Trade 
Financing 
√ √ √ 
6 Islamic FX forward Treasury √ √ √ 
7 Islamic Profit Rate Swap 
(IPRS) 
Treasury √ × √ 
8 Islamic Cross Currency 
Swap (ICCS) 
Treasury √ × √ 
9 Ijarah Rental Swap (IRS) Treasury × √ × 
Source: Interview with the Bankers 
 Among the consumer banking products, MIB and KFHMB apply wa‘d in MM 
home and property financing as well as AITAB vehicle financing. On the other hand, 
BIMB and MIB offer tawarruq/commodity murabahah home financing based on wa‘d. 
Among the three banks, only KFHMB offers wa‘d-based murabahah home financing. 
Concerning trade-financing products, all the three banks offer murabahah letter of credit 
based on wa‘d. Finally, among the treasury products Islamic FX forward is common 
among the three banks. However, MIB and BIMB offers IPRS and ICCS while KFHMB 
uniquely offers IRS.  
 Among these three banks, MIB applies wa‘d in the highest number of products. 
On the other hand, BIMB employs wa‘d in the least number of products. BIMB has only 
one wa‘d-based product in consumer banking products. Generally, wa‘d is most 
frequently used in treasury products comparing with the consumer banking products. The 
feature of using wa‘d differs from product to product. While some products involve plain 
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wa‘d, others include more than one wa‘d. The details on the practice of wa‘d in each of 
these products is discussed in the following sections.     
 
3.4.1. Consumer Banking Products 
In consumer banking products, wa‘d is used mostly in financing products. On the other 
hand, no wa‘d element is found in the deposit products. There are four consumer banking 
products where wa‘d is employed, namely (1) musharakah mutanaqisah (MM) home and 
property financing, (2) al-ijarah thumma al-bay‘ (AITAB) vehicle financing, (3) 
murabahah home financing, and (4) tawarruq/commodity murabahah home financing. 
The following section illustrates the mechanism of using wa‘d in these consumer 
financing products. 
  
3.4.1.1. Musharakah Mutanaqisah (MM) Home and Property Financing 
Musharakah mutanaqisah is an Arabic term which means diminishing partnership. 
KFHMB defined it as:  
Diminishing musyarakah allows equity participation and sharing of 
profits in a pre-agreed ratio, and the losses to be borne by the partners 
according to capital contribution ratio. This provides a method through 
which the bank keeps on reducing its equity in the asset, ultimately 
transferring ownership of the asset to the partner.295  
 
This means that the bank and the customer co-own a property. The customer then 
gradually purchases the bank’s share in the property. At the end of the contract, the 
customer becomes the sole owner of the property.  
 In practice, the customer usually provides a small portion of the capital, for 
example, 10%, and the bank provides a large portion of the capital, for example, 90%, to 
co-purchase the house from the developer. After that, the bank leases out its share of the 
property to the customer. The monthly instalment paid to the bank consists of a rental 
                                                     
295 Kuwait Finance House (Malaysia) Berhad, Product Guide: Retail and Consumer Banking (Kuala 
Lumpur: Kuwait Finance House (Malaysia) Berhad, n.d.), 7.  
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payment and a capital repayment to the bank. The figure below describes the modus 
operandi of MM home and property financing.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Figure 3.1 Musharakah Mutanaqisah Home and Property Financing 
Source: Interview with the Bankers 
Operational Steps:296 
(1) Customer identifies the property and pays a deposit to developer and developer 
signs S&P agreement with the customer. 
(2) Customer approaches the bank for MM financing facility. Once approved, the 
customer makes MM co-ownership agreement with the bank and promises to 
gradually purchase the bank’s share of the property. The initial deposit paid by 
                                                     
296 Ezry Fahmy bin Eddy Yusof (Executive, Shariah Management Department, Maybank Islamic Berhad), 
interview with the researcher, 13 November 2013; Ahmad Suhaimi Yahya (Regional Head of Shariah, 
Kuwait Finance House (Malaysia) Berhad), interview with the researcher, 11 November 2013; Muhd 
Ramadhan Fitri bin Ellias (Vice President and Head of Shariah Management Department, Maybank Islamic 
Berhad), interview with the researcher, 13 November 2013; Kuwait Finance House (Malaysia) Berhad, 
Product Guide, 7. 
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the customer to the developer is considered as his contribution towards the MM 
agreement while the bank’s contribution is the remaining financing amount.  
(3) Bank pays the remaining S&P price to the developer.  
(4) After acquiring the property, bank leases out (ijarah) its respective portion of the 
property to the customer. 
(5) Customer makes a monthly payment to the bank, which consists of the rental 
payment and the gradual purchase price of the bank’s equity.  
(6) Co-ownership comes to an end upon full payment for the acquisition of the 
property by the customer. The bank transfers property to the customer.   
There are several wa‘d applied in the above structure of MM home and property 
financing. In the case of KFHMB, the first wa‘d is from the customer to the bank. The 
customer promises to gradually purchase the bank’s share. The second wa‘d is from the 
bank to the customer in case the customer wants to make an early settlement. The bank 
promises that it will sell its share to the customer whenever the customer wishes for an 
early settlement. This wa‘d is there to protect the interests of the customer if the property 
price suddenly increases. 297 
 KFHMB employs another wa‘d which is given by the customer to the bank. This 
wa‘d is to protect the interests of the bank in the event of default. The customer is required 
to promise that upon triggering the event of default, he will purchase the property from 
the bank. This is clearly stated in the purchase-undertaking document. This wa‘d is made 
to allow the bank to recover its loss in the event of default. Because of this wa‘d, when 
there is an event of default, the bank will ask the customer to purchase the bank’s portion 
of the property. If the customer does not purchase the property from the bank, the bank 
has the option to sell the property on the market to recover its loss. After the property is 
sold, the bank will recover the price of its share in the property. However, if the bank 
                                                     
297 Ahmad Suhaimi Yahya, interview with the researcher, 11 November 2013. 
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incurs a loss after selling the property on the market, then the customer is required to pay 
the bank so that it can recover its loss.298  
In the case of MIB, the second wa‘d is not practiced. There are two wa‘d in MIB 
where the promisor in both cases is the customer. Therefore, there is no doubt of 
muwa‘adah in MIB’s practice of MM home and property financing.299 In the case of 
KFHMB, there are three wa‘d. The customer gives two wa‘d and one wa‘d is given by 
the bank. However, these three wa‘d are separate from each other and relate to different 
conditions. The first wa‘d which is given by the customer is related to normal cases. The 
second wa‘d which is given by the bank is related to a specific situation when the 
customer asks for an early settlement. Finally, the third wa‘d is related to a situation when 
there is a default.300 Therefore, KFHMB’s practice of wa‘d may fall under the concept of 
wa‘dan.  
The contemporary application of wa‘d in MM home and property financing is 
different from the previous findings. Nor Adila Mohd Noor and Mohd Ashraf Aripin 
showed that in MM there is only one wa‘d from the bank to sell its share to the 
customer.301 On the other hand, Mohd Sollehudin Shuib et al. showed that there is only 
one wa‘d from the customer to purchase the bank’s share in the property.302 The reason 
for this difference in findings is that Islamic banking in Malaysia is continuously 
developing its product structures and features. Moreover, Nor Adila Mohd Noor and 
Mohd Ashraf Aripin did not provide enough information on the application of wa‘d in 
MM financing. In addition, the study by Mohd Sollehudin Shuib et al. was not specifically 
                                                     
298 Ahmad Suhaimi Yahya, interview with the researcher, 11 November 2013; Muhd Ramadhan Fitri Ellias, 
interview with the researcher, 13 November 2013.  
299 Muhd Ramadhan Fitri Ellias, interview with the researcher, 13 November 2013.  
300 Ahmad Suhaimi Yahya, interview with the researcher, 11 November 2013; Muhd Ramadhan Fitri Ellias, 
interview with the researcher, 13 November 2013. 
301 Nor Adila Mohd Noor and Mohd Ashraf Aripin, “Mechanism of al-Wa‘ad (Promise),” 86. 
302 Mohd Sollehudin Shuib, Ahmad Azam Sulaiman Mohamad and Mohammad Taqiuddin Mohamad, 
“Middle East Bank and Their Challenge Operation in Malaysia: A Case Study on Kuwait Finance House 
Malaysia Berhad,” African Journal of Business Management 5, no. 11, (June, 2011), 4003.  
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focused on wa‘d in MM financing. Besides, different banks may apply wa‘d in different 
ways. While some banks employ a number of wa‘d, then others may use only one wa‘d. 
 
3.4.1.2. Al-Ijarah Thumma Al-Bay‘ (AITAB) Vehicle Financing 
Al-Ijarah thumma al-bay‘ means lease ending with sale. According to MIB: 
AITAB is a leasing contract (ijarah) followed by sale contract (al-Bai‘). 
Under the leasing contract, the customer leases the asset from the Bank 
at an agreed rental payment over a specific period. Upon expiry of the 
leasing period, the customer enters into a sale contract to purchase the 
asset from the Bank at an agreed price.303  
 
There are two contracts in AITAB: lease and sale. These two contracts are distinct 
from each other. Upon the expiry of the lease period, the customer purchases the vehicle 
from the bank. Usually, either the bank or the customer will promise to sell or buy the 
vehicle at the end of the lease period. The figure below describes the steps in AITAB 
vehicle financing. 
 
 
 
 
 
 
 
 
 
 
 
Figure 3.2 Al-Ijarah Thumma Al-Bay‘ (AITAB) vehicle financing  
Source: Interview with the Bankers 
                                                     
303 Maybank Islamic Berhad, “Al-Ijarah Thuma Al-Bai (AITAB)” (Product Disclosure Sheet, Kuala 
Lumpur, n.d.), 1. 
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Operational Steps:304 
(1) The client approaches the bank and requests vehicle financing with identifying 
the vehicle and the vendor. 
(2) The bank purchases the vehicle to be leased and obtains ownership from the 
dealer. 
(3) The bank leases the vehicle to the client. 
(4) The client makes a periodic payment (lease instalment) as per the contract. 
(5) The bank transfers ownership to the client at the end of the leasing period through 
a sale contract (or upon settlement by the customer).  
In the case of KFHMB, there are two separate wa‘d in the above product structure. 
One wa‘d is from the customer and the other one is from the bank. Firstly, in normal 
circumstances, the bank promises to the customer to sell the vehicle at the time of 
maturity. Secondly, there is another wa‘d by the customer in the event of default. It is 
called “purchase undertaking”. The customer undertakes to purchase the leased vehicle 
upon triggering the event of default. Both of the wa‘d are binding upon the related parties. 
The two wa‘d are related to two different situations here. The bank’s wa‘d is related to 
the time of maturity. Secondly, the customer’s wa‘d is related to the time of default.305 
Therefore, it can be resolved that KFHMB practices wa‘dan in this product.  
In the case of MIB, there are also two wa‘d but both are given by the customer in 
relation to two different situations. This wa‘d is also binding on the customer. Firstly, the 
customer undertakes to purchase the leased vehicle at the end of the leased period. 
Secondly, the customer undertakes to purchase the leased vehicle in the event of default. 
In the case of MIB, the bank does not give any wa‘d to the customer to sell the vehicle at 
                                                     
304 Ezry Fahmy Eddy Yusof, interview with the researcher, 13 November 2013; Ahmad Suhaimi Yahya, 
interview with the researcher, 11 November 2013; Muhd Ramadhan Fitri Ellias, interview with the 
researcher, 13 November 2013. 
305 Ahmad Suhaimi Yahya, interview with the researcher, 11 November 2013. 
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the end of the leased period. This is because the bank normally has no interest to retain 
the vehicle.306  
Both in KFHMB and MIB, the second wa‘d is employed to recover the bank’s 
loss in the event of default. If the customer does not honour his wa‘d at the time of default, 
then he is required to pay for the loss incurred to the bank due to his breach of wa‘d. Due 
to this wa‘d, the bank is able to sue the customer to cover its loss.  
In light of the above discussion, it can be said that there are more wa‘d 
developments and complications in this product than before. Previous studies show that 
there is only one wa‘d either from the customer or from the bank to sell or purchase the 
vehicle at the end of the lease period.307 However, currently, wa‘dan is used to mitigate 
the bank’s risk in the event of default and allow the bank to recover its loss at the time of 
default. This wa‘dan helps the bank to follow better risk management practice for the 
benefit of the bank and the customer.     
 
3.4.1.3. Murabahah Home Financing 
Murabahah home financing is a classical type of home financing. It is called “murabahah 
to the purchase orderer”. Comparing with other types of home financing, murabahah 
home financing is very straightforward. In Malaysia, only KFHMB offers the 
murabahah-based home financing. Murabahah is defined by KFHMB as: 
A contract of sale based on cost plus where the acquisition cost and the 
seller’s profit margin are disclosed to the buyer at the time of the 
contract. The settlement of the price can be made on bullet or deferred 
payment terms.308  
 
The bank will purchase the property first from the vendor and will then sell it to 
the customer on a profit determined beforehand with the customer.  
                                                     
306 Muhd Ramadhan Fitri Ellias, interview with the researcher, 13 November 2013. 
307 Nurdianawati Irwani Abdullah, “Status and implications of promise,” 91; Syeliya Md Zaini and Nosrah 
Mohd Isa, “The Application of Wa‘d in Islamic Banking Contract,” Malaysian Accounting Review 10, no. 
2, (2011) 38. 
308 Kuwait Finance House (Malaysia) Berhad, Product Guide: Retail and Consumer Banking, 5. 
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Disclosing the cost price of the property is an essential characteristic of 
murabahah financing. Usually, the customer gives wa‘d to the bank that he will purchase 
the specific property from the bank at a determined profit rate after the bank has purchased 
it from the vendor. Another important factor in murabahah is that the bank must take 
ownership of the property before selling it to the customer. The figure below illustrates 
the modus operandi of murabahah home financing. 
 
 
 
 
 
 
 
 
 
 
Figure 3.3 Murabahah Home Financing  
Source: Kuwait Finance House (Malaysia) Berhad 
 
Operational Steps:309  
(1) Customer approaches the bank for financing of the property whereby the 
customer promises to purchase the property and pays the security deposit (if 
required) to the bank.  
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(2) Based on the customer’s promise, the bank will then purchase the property and 
pay the vendor at the cost price of the property (financing amount). At this point, 
the bank acquires the ownership right from the vendor. 
(3) The bank will sell the property to the customer at a higher marked-up price 
(selling price) comprising of the cost price and profit.  
(4) The customer pays the bank the selling price as agreed on either lump sum basis, 
instalment or bullet payment. 
There is only one wa‘d in murabahah home financing. Normally, the wa‘d is from 
the customer. When the customer approaches the bank then the bank will approach the 
developer. Before the bank purchases the asset from the developer, it needs some comfort 
and the comfort is wa‘d. The customer will sign “the undertaking to purchase” document 
which is binding on the customer.310 Moreover, the customer is required to pay a security 
deposit while requesting the bank to purchase the property.311 In case the customer does 
not honour his promise, the bank will use the security deposit to recover its loss. Such is 
the consequence of a binding wa‘d.  
In relation to the breach of wa‘d, BNM rules that if the purchase orderer who 
promised to purchase the property declined the murabahah transaction after the bank had 
purchased the asset, he should be liable for the breach of wa‘d and should compensate for 
the actual loss incurred by the bank for the disposal of the asset to another party.312 All 
Islamic banks in Malaysia follow this guideline to recover their loss in murabahah 
financing whenever it is due to the clients’ breach of wa‘d.  
In KFHMB, the feature of wa‘d in murabahah is very simple and there is no 
wa‘dan or muwa‘adah. A similar practice of wa‘d in murabahah is found in previous 
                                                     
310 Ahmad Suhaimi Yahya, interview with the researcher, 11 November 2013.  
311 Kuwait Finance House (Malaysia) Berhad, Product Guide, 51.  
312 Bank Negara Malaysia, “Draft of Shariah Parameters: Murabahah Parameter”, Bank Negara Malaysia 
website, retrieved on 10 June 2015, http://www.bnm.gov.my/documents/conceptpaper/MurabahahCP.pdf  
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studies.313 However, Munirah Kasim’s theoretical study shows that muwa‘adah can be 
practiced in murabahah with the condition that it is not binding upon the promisors. In 
the case of muwa‘adah, the bank promises to the customer to purchase the property as 
specified by the customer and sell it to the customer at a cost plus a pre-agreed profit 
margin. Conversely, the customer promises to purchase the property from the bank at cost 
price with an agreed profit margin.314 This non-binding muwa‘adah might give the 
customer more comfort but is riskier for the bank at the end. This is because the non-
binding muwa‘adah does not oblige the customer to compensate the bank should the 
customer breach his wa‘d.     
MIB and BIMB do not offer this product.315 The reason behind this might be both 
banks have an alternative to murabahah home financing which is tawarruq home 
financing. Tawarruq home financing is initially based on murabahah but it is more 
complicated that murabahah home financing.316  
It is noteworthy to mention here that all Islamic banks in Malaysia are required to 
give rebates (ibra’) to the customers for early settlement. However, Islamic banks do not 
give any wa‘d to the clients for this. This mandatory rebate is imposed by BNM on each 
Islamic bank in Malaysia based on the principle of maslahah. Therefore, wa‘d is no longer 
used by the banks for this matter.317 
 
 
 
 
                                                     
313 Nurdianawati Irwani Abdullah, “Status and implications of promise,” 89; Syeliya Md Zaini and Nosrah 
Mohd Isa, “The application of wa‘d,” 36.  
314 Munirah Kasim, “Al-Wa‘d (unilateral promise) and its application,” 70-71. 
315 Mohd Nazri Chik (Assistant General Manager and Head of Shariah Division, Bank Islam Malaysia 
Berhad), interview with the researcher, 4 September 2013; Muhd Ramadhan Fitri Ellias, interview with the 
researcher, 13 November 2013. 
316 Ibid. 
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3.4.1.4. Tawarruq/Commodity Murabahah Home Financing 
Tawarruq/commodity murabahah home financing is a newly developed product in BIMB 
and MIB. The fundamental underlying contract of commodity murabahah is the ordinary 
murabahah but it is more complicated. It is defined by BIMB as: 
The purchase of a commodity (i.e. the subject matter of tawarruq) on a 
deferred payment basis by way of either Bai‘ Musāwamah or 
Murābahah. The commodity is then sold for cash to a party other than 
the original seller.318  
 
In a commodity murabahah transaction, there are normally four parties involved 
which are: (1) the client, (2) the bank, (3) commodity broker one and (4) commodity 
broker two. At first, the bank purchases a commodity from broker one and then sells it to 
the customer with deferred price. The bank then becomes an agent of the customer and 
sells that commodity to broker two with cash price. As a consequence of this transaction, 
the customer gets cash money and becomes indebted to the bank. Normally, the customer 
repays his loan to the bank on regular instalments.  
 Operational Steps Tawarruq/Commodity Murabahah Home Financing:319 
(1) The customer signs S&P agreement with developer to purchase a house valued 
at MYR100k, and makes down payment of MYR10k.  
(2) The customer requests for home financing and promises to purchase a 
commodity from the bank for MYR90k + MYR70k (Profit). The customer and 
bank sign “commodity murabahah facility agreement”. 
(3) Pursuant to the purchase request and undertaking executed by the customer, the 
bank purchases a commodity on a spot basis from commodity broker one.  
(4) The bank sells the commodity to the customer for RM90k + RM70k (profit) = 
RM 160k. 
                                                     
318 Bank Islam Malaysia Berhad, Application of Shari‘ah Contracts in Bank Islam’s Products and Services 
(Kuala Lumpur: Bank Islam Malaysia Berhad, n.d.), 3. 
319 Ezry Fahmy Eddy Yusof, interview with the researcher, 13 November 2013; Bank Islam Malaysia 
Berhad, “Baiti Home Financing” (Product Disclosure Sheet, Kuala Lumpur, n.d.), 1.  
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(5) The customer appoints bank as agent to sell the commodity to commodity broker 
two on a spot basis.  
(6) The bank as agent of the customer releases financing amount of RM90k to 
developer.  
(7) The customer pays sale price amount of RM160k on a deferred payment basis to 
the bank.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Figure 3.4 Tawarruq/Commodity Murabahah Home Financing 
Source: Interview with the Bankers 
From the above structure, it can be observed that there is a wa‘d given by the 
customer to purchase a commodity from the bank. The customer instructs the bank to 
purchase a commodity and undertakes to purchase the same commodity from the bank 
upon purchase by the bank. The mechanism of wa‘d in commodity murabahah is similar 
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to the “murabahah on purchase orderer”. Usually, there is only one wa‘d in commodity 
murabahah. Both BIMB and MIB have the similar practice of wa‘d-based commodity 
murabahah for house/shop-house financing. However, KFHMB does not offer 
commodity murabahah. It offers ordinary murabahah which is discussed earlier.320  
It can be noticed from the above structure of commodity murabahah house 
financing that the house is not the subject matter (mabi‘) of the murabahah contract. 
Another commodity is used to give cash to the customer who wants to purchase the house. 
This commodity murabahah product is introduced to replace the bay‘ al-‘inah transaction 
which was criticised by the majority of Shari‘ah scholars.321  
The practice of wa‘d in tawarruq financing was not vastly mentioned in previous 
studies. Though Syeliya Md Zaini and Nosrah Mohd Isa showed the application of wa‘d 
in murabahah, they did not mention its usage in tawarruq.322 Similarly, Nurdianawati 
Irwani Abdullah did not mention that wa‘d was applied in tawarruq.323 However, Azizi 
Che Seman confirmed that wa‘d was applied in tawarruq and bay‘ ‘inah but he did not 
provide sufficient information on the mechanism of using wa‘d in tawarruq.324 Ali found 
that there is an element of wa‘d in tawarruq in BMMB.325  
 
3.4.2. Trade Financing Product 
Islamic trade financing products are very important to facilitate business that involves 
cross-border transactions. It mostly helps import and export of commodities. Among the 
Islamic trade financing products, some are structured under the murabahah concept. 
Wa‘d is used in the trade financing products which are based on murabahah. This study 
                                                     
320 Mohd Nazri Chik, interview with the researcher, 4 September 2013; Muhd Ramadhan Fitri Ellias, 
interview with the researcher, 13 November 2013.  
321 Mohd Nazri Chik, interview with the researcher, 4 September 2013; Muhd Ramadhan Fitri Ellias, 
interview with the researcher, 13 November 2013. 
322 Syeliya Md Zaini and Nosrah Mohd Isa, “The Application of Wa‘d in Islamic Banking,” 35. 
323 Nurdianawati Irwani Abdullah, “Status and Implications of Promise,” 88.  
324 Azizi Che Seman, “Aplikasi Wa‘d dalam Produk,” 5. 
325 Mohd Saiful Azli Md Ali, “Wa‘ad dan aplikasinya di dalam kontrak hibrid Islam”. 
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has found three wa‘d-based trade financing products which are: (1) murabahah Islamic 
letter of credit, (2) Islamic trust receipt, and (3) Islamic accepted bill for import. However, 
all these three products share a similar mechanism. Therefore, the researcher discusses 
only the murabahah letter of credit to avoid replication.  
  
3.4.2.1. Murabahah Islamic Letter of Credit 
Letter of credit is a written undertaking provided by the bank at the request of the 
customer (the buyer) to the seller to pay a specific amount of money as mentioned in the 
letter of credit with the condition that the seller complies the terms and conditions of the 
letter of credit. The letter of credit can be offered either under the wakalah contract or the 
murabahah contract. However, the is no use of wa‘d in a wakalah-based letter of credit. 
Therefore, the murabahah-based letter of credit will be discussed here.326  
 As mentioned earlier, murabahah is a cost plus sale. The bank purchases a 
commodity based upon the request of the customer and then sells it to the customer based 
on a specific profit determined before. The customer pays to the bank on a later date. In 
the event of a murabahah letter of credit, the following steps are followed. 
 Operational Steps:327 
(1) The customer (buyer) applies for letter of credit and undertakes that he will 
purchase the commodity from the bank after the bank has purchased it from the 
seller.  
(2) The bank issues letter of credit and purchases the commodity from the seller.  
(3) The bank then sells the commodity to the customer (buyer) with a predetermined 
price which involves the cost and a profit margin. 
(4) The customer settles the purchase price to the bank on deferred basis.  
                                                     
326 Ahmad Suhaimi Yahya, interview with the researcher, 11 November 2013. 
327 Mohd Nazri Chik, interview with the researcher, 4 September 2013; Ahmad Suhaimi Yahya, interview 
with the researcher, 11 November 2013; Ezry Fahmy Eddy Yusof, interview with the researcher, 13 
November 2013. 
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Figure 3.5 Murabahah Islamic Letter of Credit 
Source: Interview with the Bankers 
In the above structure, when the customer applies for a murabahah letter of credit 
then he gives wa‘d that he will purchase the commodity after the bank has purchased it 
from the seller. The practice of wa‘d in a murabahah letter of credit is more crucial than 
murabahah home financing. This is because purchasing a commodity from the oversee 
seller is riskier than purchasing a native property. On the other hand, it is a common 
practice in export and import business that no seller ships a commodity without a letter 
of credit from the bank. Therefore, the Islamic Fiqh Academy under OIC has allowed 
muwa‘adah as binding on the promisor in the case of trade financing.328  
 
3.4.3. Treasury Product 
Wa‘d plays a significant role in Islamic treasury products. In most products, wa‘d is used 
along with commodity murabahah. This section demonstrates the modus operandi of four 
                                                     
328 Islamic Fiqh Academy, 17th Session, resolution no. 157, 2006, Islamic Fiqh Academy website, retrieved 
on 4 Jun 2015, http://www.fiqhacademy.org.sa/qrarat/17-6.htm 
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wa‘d-based treasury products which are: (1) Islamic FX forward, (2) Islamic profit rate 
swap (IPRS), (3) Islamic cross currency swap (ICCS), and (4) Ijarah rental swap (IRS). 
 
3.4.3.1. Islamic FX Forward 
Islamic FX Forward is the alternative for conventional FX forward. It is basically a wa‘d 
to execute bay‘ al-sarf in a future date. Bay‘ al-sarf is defined as a contract of buying and 
selling of currencies.329 Islamic FX forward involves two parties where one party gives 
wa‘d to purchase or sell a specific amount of currency to another party on a future date 
based on the rate agreed today. As there is only one wa‘d here, only one party is obliged 
to honour his promise. On the other hand, the other party has option whether to conclude 
the contract. In KFHMB, this product is named as “promissory FX contract” while BIMB 
and MIB term it as “Islamic FX forward”. However, all of them use the same operational 
steps.330 The figure below describes the modus operandi of Islamic FX forward.  
 
 
 
 
Figure 3.6 Islamic FX Forward 
Source: Interview with the Bankers 
 
                                                     
329 Kuwait Finance House (Malaysia) Berhad, Product Guide, 7. 
330 Mohd Nazri Chik, interview with the researcher, 4 September 2013; Ahmad Suhaimi Yahya, interview 
with the researcher, 11 November 2013; Ezry Fahmy Eddy Yusof, interview with the researcher, 13 
November 2013. 
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Operational Steps:331 
(1) The customer provides wa‘d to the bank on 1st of January 2015 to purchase USD1 
million from the bank on 17th February 2015 at the exchange rate of MYR 3.2900 
per USD.  
(2) On 17 February 2015, the bank pays USD1 million to the customer and receives 
MYR 3.29 million from the customer disregarding the market rate at that day.  
The above structure shows that there is only one wa‘d provided by the customer 
to the bank. The Accounting and Auditing Organisation for Islamic Financial Institutions 
(AAOIFI), the prominent Islamic finance governing body and BNM allow this wa‘d-
based FX forward. However, these organisations do not allow muwa‘adah in currency 
exchange contracts if it is binding on the promisor. According to them, muwa‘adah can 
be practiced in currency trading with the condition that it is non-binding on the 
promisor.332 In the operation of Islamic FX forward, no fee or deposit is charged upfront 
from the customer. This is because BNM has prohibited charging any fee for wa‘d in 
relation to currency trading.333 The prohibition is based on the grounds that it may lead to 
riba.334 
 
3.4.3.2. Islamic Profit Rate Swap (IPRS) 
IPRS is an agreement between two parties to exchange one’s floating profit rate with 
other fixed profit rates. According to BIMB:  
                                                     
331 Mohd Nazri Chik, interview with the researcher, 4 September 2013; Ahmad Suhaimi Yahya, interview 
with the researcher, 11 November 2013; Ezry Fahmy Eddy Yusof, interview with the researcher, 13 
November 2013. 
332 Accounting and Auditing Organization for Islamic Financial Institutions (AAOIFI), Shari‘ah Standards 
for Islamic Financial Institutions, (Manama: Accounting and Auditing Organization for Islamic Financial 
Institutions, 2010), 7, Shari‘ah standard no. 1 (2/9); Bank Negara Malaysia, Shariah Resolutions in Islamic 
Finance, 138. 
333 Bank Negara Malaysia, “Resolutions of the Shariah Advisory Council of Bank Negara Malaysia, 
Application of Wa‘d (promise) in Forward Currency Transaction,” Bank Negara Malaysia website, 
retrieved on 10 June 2015, 
http://www.bnm.gov.my/index.php?ch=en_press&pg=en_press_all&ac=2111&lang=en  
334 Nikan Firoozye, “Wa‘d and the completeness of Islamic markets,” Opalesque Islamic Finance 
Intelligence, 30 August 2009, 7. 
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An Islamic profit rate swap (IPRS) typically involves an agreement to 
exchange a floating profit rate for a fixed rate or vice versa, 
implemented through the execution of a series of underlying 
“commodity murabahah” contracts.335  
 
The exchange of profit between the parties takes place at regular intervals. The 
fixed profit rate is usually determined at the beginning of the agreement that remains 
unchanged until the end of the tenure and the floating profit rate is referenced to an index 
e.g. Kuala Lumpur interbank offered rate (KLIBOR). The floating rate is determined at 
every settlement period. In practice, the notional amount is not exchanged but the 
difference between the two rates is exchanged.  
The contractual arrangement in IPRS is based on a number of commodity 
murabahah transactions and wa‘d. At every settlement period, there will be two layer of 
commodity murabahah transactions. At the first layer, the customer sells the commodity 
to the bank at a fixed profit rate. At the second layer, the bank sells the commodity to the 
customer at a floating rate which is referenced to KLIBOR for example. The figure below 
shows the operational steps of IPRS.  
 Operational steps of IPRS:336 
The First Leg: 
(1) The customer undertakes to execute a number of commodity murabahah 
transactions with the bank at different agreed upon dates in the future. 
(2) On the transaction date, the customer buys a commodity from broker B while the 
bank becomes the customer’s agent. 
(3) The customer sells the commodity to the bank at cost plus a fixed profit rate (e.g. 
3% p. a.). 
(4) The bank sells the commodity to broker A at cost. 
 
                                                     
335 Bank Islam Malaysia Berhad, Application of Shariah Contracts, 94. 
336 Mohd Nazri Chik, interview with the researcher, 4 September 2013. 
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The Second Leg: 
(5) The bank purchases a commodity from broker A. 
(6) The bank sells the commodity to the customer with cost plus a floating profit rate 
(e.g. 2.5% p. a.) 
(7) The customer sells the commodity at cost to broker B through the bank as his 
agent. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Figure 3.7 Islamic Profit Rate Swap (IPRS) 
Source: Interview with the Bankers 
The above structure is practiced by BIMB. However, MIB has further enhanced 
the above structure. It is mentioned earlier that the notional amount is not exchanged 
between the two parties but the net-off amount is exchanged. Therefore, MIB employs 
only one commodity murabahah transaction at every settlement date. However, MIB has 
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two different types of commodity murabahah transactions for two different situations. In 
case the bank receives the excess of the two profit rates, the bank becomes the commodity 
seller to the customer. On the other hand, if the customer receives the excess of the two 
profit rates, the customer becomes the commodity seller to the bank. In this product 
structure, wa‘d is given only by the customer to the bank. The client undertakes that if the 
floating rate is more than the fixed rate then he will purchase a commodity from the 
bank.337 The figure below describes the structure of IPRS as practiced by MIB.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Figure 3.8 Islamic Profit Rate Swap (IPRS) at Maybank Islamic Berhad (MIB) 
Source: Interview with the Bankers 
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Operational Steps:338 
If the client gets the excess: 
(1) The client purchases a commodity from broker B through the bank as his agent.  
(2) The customer sells the commodity to the bank with profit (the difference between 
the fix and floating rate).  
(3) The bank sells the commodity to broker A at cost.  
If the bank gets the excess: 
(1) The bank purchases a commodity from broker A.  
(2) The bank sells the commodity to the client with profit (the difference between the 
fix and floating rate). 
(3) The client sells the commodity to broker B at cost through the bank as his agent.  
In both structures of IPRS, there is only one wa‘d which is given by the customer. 
Therefore, the customer’s interest might not be protected in the case the profit rate is not 
in favour of the bank. Even though banks usually fulfil their commitment due to 
reputational risk but there is an urge from the clients to employ another wa‘d from the 
bank’s side.339 Wa‘dan might be a solution for this issue.  
Instead of commodity murabahah, some banks use bay‘ al-‘inah in IPRS. In such 
a case, there is no application of wa‘d. In bay‘ al-‘inah-based IPRS, there are two 
transacting parties where both parties directly sell and buy back a commodity between 
them.340 However, in commodity murabahah-based IPRS, there are four transacting 
parties where the bank/customer purchases a commodity from third party and then sells 
it. There is no buy-back agreement between the buyer and seller in commodity 
murabahah. Though the bay‘ al-‘inah-based structure is simpler but controversial among 
                                                     
338 Muhd Ramadhan Fitri Ellias, interview with the researcher, 13 November 2013; Ezry Fahmy Eddy 
Yusof, interview with the researcher, 13 November 2013.  
339 Muhd Ramadhan Fitri Ellias, interview with the researcher, 13 November 2013; Ezry Fahmy Eddy 
Yusof, interview with the researcher, 13 November 2013. 
340 Maybank Islamic Berhad, “Islamic Profit Rate Swap (IPRS),” Maybank Islamic Berhad website, 
retrieved on 10 June 2015, http://www.maybank2u.com.my/Islamic/en/global-banking/global-markets-
islamic/hedging/islamic-profit-rate-swap.page?  
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the Shari‘ah scholars.341 From this perspective, the commodity murabahah and wa‘d-
based IPRS might be able to attract more customers globally.  
It is important to mention here that the commodity murabahah transaction is 
facilitated by Bursa Malaysia’s commodity market (suq al-sila‘). The commodity 
transaction is based on a real asset. Crude palm oil is usually used for the transaction. The 
possession and delivery of the commodity takes place between the contracting parties. 
The transaction is performed through an electronic system that identifies and verifies the 
ownership and specifies the subject matter of the contract. The transacting parties are 
allowed to take delivery of the commodities within seven days. However, an additional 
fee is charged for the delivery.342 
If the client breaches the wa‘d, the bank usually attempts to cover the loss if it is 
not a substantial amount. For commodity murabahah transactions, the bank only loses 
the brokerage fee which is not a large amount. For example, the brokerage fee is only 
MYR15 for any purchase of a commodity for MYR 1 million. Therefore, the bank does 
not penalise the customer for that. However, the bank will not make any further 
transactions with that client. On the other hand, if the bank incurs a significant amount of 
loss due to the breach of wa‘d, the case is brought to the court. The court should decide 
on that matter based on the principle that the promisor has to compensate actual loss 
incurred by the promisee due to the breach of that promise unless there is a valid excuse 
(e.g. bankruptcy).343 
 
                                                     
341 Wazārah Al-Awqāf wa al-Shu’un al-Islāmiyyah, Al-Mawsu‘ah al-Fiqhiyyah, 9:95-97; Amir 
Shaharuddin, “The Bayʿ al-ʿInah Controversy in Malaysian Islamic Banking,” Arab Law Quarterly 26, 
issue. 4 (2012), 499-511. 
342 Muhd Ramadhan Fitri Ellias, interview with the researcher, 13 November 2013; Asyraf Wajdi Dusuki, 
“Can Bursa Malaysia’s Suq al-Sila‘ (Commodity Murabahah House) Resolve the Controversy over 
Tawarruq?”, (Research paper no. 10, International Shari‘ah Research Academy for Islamic Finance, Kuala 
Lumpur, 2010). 
343 Muhd Ramadhan Fitri Ellias, interview with the researcher, 13 November 2013; Ahmad Suhaimi Yahya, 
interview with the researcher, 11 November 2013; Ali Ahmad (Head, Structured Treasury Solutions Desk, 
Global Markets Trading, Treasury Division, Kuwait Finance House (Malaysia) Berhad), interview with the 
researcher, 26 December 2013.  
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3.4.3.3. Islamic Cross Currency Swap (ICCS)  
ICCS is an agreement between two parties to exchange profit and principal amount which 
is denominated in different currencies. ICCS actually helps the investors in Islamic 
finance to mitigate foreign currency risk as well as profit rate risk.344 ICCS is somewhat 
similar to IPRS. However, ICCS involves the exchange of different currencies. Moreover, 
the notional amount is exchanged between the two parties in ICCS whereas the net-off 
amount is exchanged in IPRS. 
 In ICCS, the client approaches the bank and signs a master facility agreement 
where he undertakes to exchange MYR to USD for example in next six months based on 
a fixed rate, which will be executed through a series of commodity murabahah 
transactions. There will be two commodity murabahah transactions between the parties 
at every settlement date. As an example, the client first sells the commodity to the bank 
in MYR. Secondly, the bank sells the commodity to the customer in USD. It is necessary 
that the price for both commodities should be the same. The figure below illustrates the 
operational structure of ICCS.  
 Operational Steps of ICCS:345 
(1) The customer approaches the bank and undertakes to perform a number of 
commodity murabahah with the bank in two different currencies with a fixed 
exchange rate.  
(2) The client purchases a commodity from broker B through the bank as his agent. 
(3) The client sells the commodity to the bank at cost plus KLIBOR in MYR.  
(4) The bank sells the commodity to broker A and gets cash. 
                                                     
344 Maybank Islamic Berhad, “Islamic Cross Currency Swap (ICCS),” Maybank Islamic website, retrieved 
on 10 June 2015, http://www.maybank2u.com.my/Islamic/en/global-banking/global-markets-
islamic/hedging/islamic-cross-currency-swap.page?  
345 Muhd Ramadhan Fitri Ellias, interview with the researcher, 13 November 2013; Ezry Fahmy Eddy 
Yusof, interview with the researcher, 13 November 2013.  
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(5) In the second leg of transaction, bank purchases a commodity from broker A for 
cash. 
(6) The bank sells the commodity to the client at cost plus 5 % p.a. profit for example 
at USD. 
(7) The client sells the asset to broker B via the bank as his agent. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Figure 3.9 Islamic Cross Currency Swap (ICCS) 
Source: Interview with the Bankers 
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The above structure of ICCS is followed by BIMB and MIB. There is a wa‘d here 
from the client to execute a number of commodity murabahah transactions with the bank. 
The customer undertakes to sell a commodity to the bank in MYR with cost price plus a 
profit referenced to KLIBOR. In addition, he promises to purchase a commodity from the 
bank in USD at a fixed price with 5% profit.346  
 
3.4.3.4. Ijarah Rental Swap (IRS) 
IRS is another wa‘d-based treasury product to hedge against floating ijarah financing. 
This product is offered by KFHMB. There is a similarity between IRS and IPRS in terms 
of their operation but IRS is designed for ijarah financing only. Different profit rates other 
than ijarah is not included in IRS. Under IRS, one can manage or modify his ijarah rental 
obligation from float to fix and vice versa. IRS can be used for different ijarah facilities 
e.g. ijarah auto financing, ijarah asset acquisition financing and ijarah-based sukuk. 
 According to KFHMB, IRS is defined as: 
An arrangement between a customer and KFHMB where one party 
agrees to pay the other (in cash) the difference between a fixed ijarah 
rental rate and a series of floating ijarah rental rate over an agreed 
period of time.347  
 
Based on this, a fixed ijarah rate is determined at the beginning of the transaction 
while the floating rate is determined on periodic reset date. Two legs of commodity 
murabahah transactions occur at each periodic settlement date. After the commodity 
murabahah transaction, only the net-off balance is transferred between the parties who 
receive the higher payment. A muqasah contract is applied for this purpose. The figure 
below describes the operational steps of IRS. 
 
                                                     
346 Muhd Ramadhan Fitri Ellias, interview with the researcher, 13 November 2013; Ezry Fahmy Eddy 
Yusof, interview with the researcher, 13 November 2013. 
347 Kuwait Finance House (Malaysia) Berhad, KFHMB Ijarah Rental Swap-I “IRS” (Kuala Lumpur: 
Kuwait Finance House (Malaysia) Berhad, 2009), 2. 
135 
 
  
Figure 3.10 Ijarah Rental Swap (IRS) 
Source: Interview with the Bankers 
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Operational Steps of IRS:348 
(1) The customer approaches the bank and signs IRS master agreement, and the 
customer undertakes to enter into a series of musawamah transactions. 
(2) The bank also promises the customer that it will execute a number of musawamah 
transactions with the customer at regular agreed upon dates.  
(3) On every settlement date, the customer purchases a commodity from broker B via 
the bank as his agent. 
(4) The customer sells the commodity to the bank with a profit referenced to 
KLIBOR, for example, on the spot. 
(5) The bank sells the commodity to broker A and gets cash. 
(6) Alternatively, the bank purchases a commodity from broker A. 
(7) The bank sells the commodity to the customer with a fixed profit on the spot. 
(8) The customer sells the commodity to broker B via the bank as his agent and gets 
cash.  
(9) Because of the two commodity musawamah transactions, only the net-off amount 
is transferred based on the concept of muqasah. 
KFHMB affirms that there is wa‘dan in IRS. The two wa‘d are not conditional to 
each other. The subject matter for both wa‘d is different. The bank and the customer give 
wa‘d to execute two different musawamah transactions. The bank promises to purchase 
a commodity from the customer with profit referenced to KLIBOR, for example. On the 
other hand, the customer promises to purchase a commodity from the bank with a fixed 
profit.349 The practice of wa‘d in IRS is different from ICCS and IPRS. IRS employs 
wa‘dan whereas ICCS and IPRS employ wa‘d. Therefore, it can be said that IRS protects 
the interests of the customer and the bank at the same time.  
 
                                                     
348 Ali Ahmad, interview with the researcher, 26 December 2013.  
349 Ibid. 
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3.5. Conclusion 
This chapter provided the overview of the Islamic banking system in Malaysia. It then 
discussed the status of wa‘d in the country’s civil law. Finally, it showed the practice of 
wa‘d in different Islamic banking products. Islamic banks in Malaysia experienced very 
strong legal and regulatory support to develop products which resulted in the development 
of various wa‘d-based products. A number of consumer, trade financing, and treasury 
products have been innovated utilising wa‘d and wa‘dan. 
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CHAPTER 4: THE APPLICATION OF WA‘D IN BANGLADESHI ISLAMIC 
BANKS 
 
4.1. Introduction 
Bangladesh is a prominent country for Islamic banking in South Asia. However, 
dissimilar to Malaysia, Islamic banking in Bangladesh has received little legal and 
infrastructure support. Its Shari‘ah framework is known to be relatively more rigid and 
mostly confined to the Hanafi School of jurisprudence (madhhab fiqhi) making product 
development a significant challenge for Islamic banking in Bangladesh in order to 
compete with the conventional banking.350  
The previous chapter discussed the practice of wa‘d in Islamic banking products 
in Malaysia after providing the overview of Islamic banking system and the legal status 
of wa‘d in the country. In the same way, this chapter discusses the wa‘d-based products 
in the Islamic banks in Bangladesh along with discussing the overview of Islamic banking 
operations and the legal status of wa‘d. Based on the scope of this study, three Islamic 
banks in Bangladesh are studied: 
(1) Islami Bank Bangladesh Limited (IBBL) 
(2) Prime Bank Limited (PBL) 
(3) Shahjalal Islami Bank Limited (SIBL) 
This chapter provides an overview of Islamic banking in Bangladesh. It then 
discusses the legal status of wa‘d in relation to the contract act 1872. Finally, it sheds light 
on the mechanism of using wa‘d in Islamic banking products.  
 
                                                     
350 Bangladesh Bank, Annual Report 2005-2006 (Dhaka: Bangladesh Bank, 2014) 38; Abdul Awwal Sarker, 
“Islamic Banking in Bangladesh: Achievements and Challenges,” Journal of Islamic Economics, Banking 
and Finance 1, no. 1 (2005), 2; Nowrin Tamanna, “Personal Status Laws in Morocco and Tunisia: A 
Comparative Exploration of the Possibilities for Equality-Enhancing Reform in Bangladesh,” Feminist 
Legal Studies 16, issue. 3 (2008), 329. 
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4.2. Overview of Islamic Banking in Bangladesh 
The discussion in this section includes a historical overview on the establishment of 
Islamic banking in Bangladesh. An overview of Islamic capital market and Islamic 
insurance will be provided as they are related to Islamic banking. Furthermore, the status 
and growth of Islamic banking and its products and services are briefly described and the 
legal, regulatory, and governance system are explained. The last two subsections evaluate 
the infrastructure development and sector efficiency.  
 
4.2.1. Historical Development 
Researchers and economists submitted several proposals to establish an Islamic bank in 
Bangladesh at the beginning of 1980s through a number of International conferences, 
seminars, and workshops. In this regard, a number of socio-economic research institutions 
namely Islamic Economics Research Bureau, Bangladesh Institute of Bank Management, 
Working Group for Islamic Banking in Bangladesh, Bangladesh Islamic Bankers 
Associations, Bayt Al-Sharf Islamic Research Institution and Muslim Businessman 
Society played an important role to organise conferences, seminars, and workshops on 
Islamic banking.351 
In 1982, a delegate from the Islamic Development Bank (IDB) came to 
Bangladesh and evaluated the possibility of establishing a private Islamic bank in 
Bangladesh. After the evaluation, the delegate recommended the IDB to invest capital to 
initiate the proposed Islamic bank. Following this, the “Islami Bank Bangladesh limited” 
was launched in 1983 as a private commercial bank through the initiatives of some 
Muslim business entrepreneurs with the help of the government of Bangladesh and some 
international Islamic financial institutions. Along with IDB, other international Islamic 
                                                     
351 Islam, “Bangladeshe Islami Bank”; Mohon, Islami Orthoniti o Banking, 137; Mannan, Islami Bank 
Babostha, 47; Sarker, “Islamic Banking in Bangladesh: Achievements & Challenges”, 2; BMB Islamic, 
Global Islamic Finance Report (GIFR) 2011, 259. 
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financial institutions which directly contributed to the establishment of the Islamic bank 
in Bangladesh were the Kuwait Finance House, Dubai Islamic Bank, and Bahrain Islamic 
Bank.352 
From the establishment, the Islamic bank in Bangladesh saw steady development 
due to the overwhelming response of the Muslims in Bangladesh. Following the success 
of the Islami Bank Bangladesh Limited, the second Islamic bank in Bangladesh was 
initiated in 1987 through “Al-Baraka Bank Bangladesh Limited”. This bank was recently 
renamed as the “ICB Islamic Bank Limited”. A number of conventional banks started to 
open Islamic banking windows from 1995. Prime Bank Limited was the first conventional 
bank that opened Islamic banking windows in Bangladesh. After that, Export-Import 
Bank of Bangladesh Limited, Dhaka Bank Limited, The City Bank Limited and others 
opened Islamic banking windows.353   
 
4.2.2. Development of Takaful and Islamic Capital Market 
The takaful industry was introduced in Bangladesh in 1999. The “Islami Insurance 
Bangladesh Limited” was the first general takaful operator in Bangladesh. After its 
inception, takaful companies expanded rapidly in Bangladesh. In 2004, it had USD 24 
million asset which was 7% of the total asset of the insurance sector in Bangladesh. Until 
2010, there were six full-fledged takaful operators and 13 window operations of takaful 
from conventional insurers in Bangladesh.354 
 However, Bangladesh still lacks an Islamic capital market. Until now, only two 
notable sukuk were issued. IBBL issued BDT 3000 million mudarabah perpetual bond 
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and the government issued Islamic investment bond based on mudarabah.355 Currently, 
the introduction of an Islamic capital market is under discussion among the researchers 
and policy makers.356 M A Hamid mentioned that sukuk has much potential in 
Bangladesh.357 
 
4.2.3. Recent Growth of Islamic Banking 
Out of 47 banks in Bangladesh, there are eight full-fledged Islamic banks having more 
than 750 branches throughout the country. In addition, there are 16 conventional banks 
which are providing Islamic banking services through their Islamic banking branches. 
The full-fledged Islamic banks are: 358 
i. Islami Bank Bangladesh Limited 
ii. Al-Arafah Islami Bank Limited 
iii. Social Islami Bank Limited 
iv. Shahjalal Islami Bank Limited 
v. Export Import Bank of Bangladesh Limited 
vi. First Security Islami Bank Limited 
vii. ICB Islamic Bank Limited 
viii. Union Bank Limited (UBL) 
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The conventional banks having Islamic banking branches are:359 
i. Dhaka Bank Limited 
ii. Arab Bangladesh Bank Limited 
iii. Prime Bank Limited 
iv. Jamuna Bank Limited 
v. The City Bank Limited 
vi. Southeast Bank Limited 
vii. Premier Bank Limited 
viii. Standard Chartered Bank Limited 
ix. Bank Alfalah Limited 
x. Trust Bank Limited 
xi. Standard Bank Limited 
xii. Pubali Bank Limited 
xiii. Sonali Bank Limited 
xiv. Agrani Bank Limited 
xv. Bank Asia Limited 
xvi. National Bank of Pakistan 
According to the Bangladesh Bank (BB), at the end of December 2012, the total 
deposit of Islamic banking sector was BDT 1017.9 billion which was 18.9% of the total 
deposit of the banking system in Bangladesh. At the same period, the total credit of 
Islamic banking sector was BDT 910.1 billion which captured 21.1% of the total banking 
sector credit of the country.360 Excluding the Islamic banking windows, the full-fledged 
Islamic banks comprise 16.85% of the total asset, 19.85% of the total investment, 18.33% 
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in total deposit, 14.3% in total equity and 17.1% in total liabilities of the banking sector 
at the end of December 2012.361 
 
4.2.4. A Brief Synopsis of Islamic Banking Products 
Islamic banks in Bangladesh offer various types of deposit products, investment products, 
and services. The notable deposit products are al-wadi‘ah current account, mudarabah 
savings account, mudarabah term deposit account, mudarabah hajj savings account, 
mudarabah special savings (pension) account, mudarabah waqf cash deposit account, 
mudarabah foreign currency deposit account, and mudarabah savings bond.362 
 The investment products known in Malaysia as financing products are  the car 
investment scheme, construction and housing investment, small business investment 
scheme, agricultural investment scheme, women entrepreneurs investment scheme, non-
resident Bangladeshi entrepreneurs’ investment scheme, export financing, and import 
financing. The underlying contracts in these products are normally bay‘-murabahah, 
bay‘-istijrar, bay‘-mu’ajjal, bay‘-salam, istisna‘, musharakah and hire-purchase under 
shirkat al-milk.363 
 Finally, among the services foreign exchange business, trade financing, 
remittance card, micro financing, SME service, locker service, Islamic debit card, Islamic 
credit card, ATM services are significant.364  
 
4.2.5. Regulation and Governance 
There are several acts that govern the banks and financial institutions in Bangladesh 
which are the Bank Companies Act 1991, the Bangladesh Bank Order 1972, the Securities 
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and Exchange Commission Act 1993, and the Income Tax Ordinance 1984. However, 
there is no separate act for the operation of Islamic banks and financial institutions. 
Therefore, all Islamic banks in Bangladesh are required to follow the acts that govern the 
conventional banks and financial institutions. When Islamic banking was introduced in 
Bangladesh, no new act was passed but some clauses were incorporated in the Bank 
Companies Act and some amendments were made in the Income Tax Ordinance.365  
 The Bangladesh Bank (BB) is the central bank of the country which monitors, 
regulates, and supervises both Islamic and conventional banks. BB generally provides 
equal treatment to both Islamic and conventional banks. However, it has some special 
provisions for Islamic banks. It is among the special provisions that Islamic banks are 
permitted to keep their statutory liquidity requirement (SLR) with BB at the rate of 10% 
of their total deposit liabilities whereas the conventional banks are required to maintain 
20%. Islamic banks are independent to fix their profit and loss ratio as well as the mark-
up rates based on their own policy and banking situation.366 BB does not have a separate 
section to monitor Islamic banking but it has an Islamic economics division under the 
department of research to analyse the state of the Islamic finance industry in 
Bangladesh.367   
 In 2009, BB issued guidelines on the operation and management of Islamic banks. 
The guidelines are considered the first attempt by BB to provide an operational 
framework for Islamic bank. The guidelines include the mechanism of Shari‘ah and 
corporate governance, product definition and operational framework, alternative 
investment modes, and conversion procedures of a conventional bank to an Islamic bank. 
However, these guidelines have some shortcomings. One of the major issues related to 
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these guidelines is that under these guidelines, it is optional for an Islamic bank to have a 
Shari‘ah board, which is contradictory to global practice.368 
 BB does not have a Shari‘ah board to supervise Islamic banks in Bangladesh. 
However, a private non-corporate body is named as “Central Shari‘a Board for Islamic 
Banks of Bangladesh (CSBIB)”. Almost all the Islamic banks in Bangladesh are the 
member of CSBIB. CSBIB is consist of a number of prominent scholars in Bangladesh. 
It arranges regular meeting to discuss the Shari‘ah issues related to Islamic banking 
industry in Bangladesh. It also conducts timely research and publishes books and journals 
to serve its members.369    
 
4.2.6. Contemporary Infrastructure Development 
Among the recent notable infrastructure developments in Bangladesh is the launch of the 
Islamic interbank money market (IIMM). After a long period of waiting, Islamic banks 
in Bangladesh are now able to manage their funding crisis through IIMM. However, 
Bangladesh is still lacking a sukuk market. The government is about to make necessary 
amendments in sukuk regulation to develop a sukuk market in Bangladesh.370 Apart from 
that, Bangladesh is mostly known for its microfinance. Revising the Grameen Bank’s 
interest-based model, a number of Islamic micro finance institutions have already started 
their work in the rural areas of Bangladesh.371  
There is a substantial scarcity of human capital and institution to educate and train 
Islamic finance in Bangladesh.372 However, there is no notable initiative taken by the 
government to develop education and research in Islamic finance. There are a few minor 
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private initiatives to enhance knowledge in Islamic finance e.g. Islami Bank Training and 
Research Academy (IBTRA),373 Islamic Economics Research Bureau (IERB)374 etc.  
 
4.2.7. Islamic Banking Performance and Efficiency  
According to the financial stability report of BB, the basic financial indicators show a 
strong financial position and huge possibility for Islamic banks in Bangladesh. In 2012, 
Islamic banks managed to achieve higher profit than the conventional banks. The profit 
income to total asset ratio of Islamic banks was 9.74%, which was greater than the 
industry average of 8.14%. The return on asset (ROA) of the Islamic banks was 1.13 
while it was 0.84 for the total banking industry. The return on equity (ROE) of Islamic 
banks reached 16.81%, which was higher than the ROE of the total banking industry that 
stood at 10.56%. On the other hand, the non-performing investment in the total 
investment of Islamic banks was only 3.9% while for the conventional banks it was 
10%.375  
 
4.3. The Legal Status of Wa‘d in the Civil Laws of Bangladesh 
As there is no separate law for the operation of Islamic banks in Bangladesh, any Islamic 
banking dispute should go under the civil court. In the civil law of Bangladesh, there are 
some clauses in the Contract Act 1872 where the concept of promise is discussed in 
relation with a contract. 
Section 2 (b) of the contract law says: 
When the person to whom the proposal is made signifies his assent 
thereto, the proposal is said to be accepted. A proposal, when accepted 
becomes a promise.376 
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This means that when the person to whom it is made accepts a proposal, then it 
becomes a promise. Therefore, a proposal is an important element of a promise. Section 
2 (a) defines proposal as:  
When one person signifies to another his willingness to do or to abstain 
from doing anything, with a view to obtaining the assent of that other 
to such act or abstinence, he is said to make a proposal.377  
 
It is understood from this clause that a proposal is someone’s offer to perform or 
to abstain from something subject to the consent of the person to whom it is offered. 
Based on this, there is a difference between the concept of promise and wa‘d. Making a 
wa‘d does not rely on the acceptance of the promisee while in Contract Act 1872, the 
promisee should accept the offer of the promisor to make a promise. In this sense, it 
appears that the concept of proposal is similar to the concept of wa‘d in Islamic law.  
 Apart from that, it is stated in Contract Act of 1872 that every promise is an 
agreement if it has a consideration and when an agreement is enforceable by law then it 
is a contract. Section 2 (e) mentions: “Every promise and every set of promises, forming 
the consideration for each other, is an agreement.”378 After that, section 2 (h) states, “An 
agreement enforceable by law is a contract.”379 Therefore, it can be resolved that a 
promise having a consideration is a contract in the Contract Act 1872. In other words, a 
promise is similar to a contract in the contract law of Bangladesh if it has a consideration. 
However, consideration is described in section 2 (d) as: 
When, at the desire of the promisor, the promisee or any other person 
has done or abstained from doing, or does or abstains from doing, or 
promises to do or to abstain from doing, something, such act or 
abstinence or promise is called a consideration for the promise.380 
 
This means that when a promisee starts to perform or abstain from something 
relying on the promise, then it is called consideration. The promise that has a 
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consideration becomes a contract and every contract is binding in the law. Section 37 
reads: 
The parties to a contract must either perform, or offer to perform, their 
respective promises, unless such performance is dispensed with or 
excused under the provisions of this Act, or of any other law.381  
 
Consequently, if the promisor does not fulfil his promise then he should 
compensate the promisee in case of loss incurred to the promisee. Section 73 mentions:  
When a contract has been broken the party who suffers by such breach 
is entitled to receive, from the party who has broken the contract, 
compensation for any loss or damage caused to him thereby, which 
naturally arose in the usual course of things from such breach, or which 
the parties knew, when they made the contract, to be likely to result 
from the breach of it.382 
 
 Based on the clauses mentioned above, it seems that the Maliki jurists’ opinion 
related to the binding nature of wa‘d is similar to the Contract Act of 1872. The Malikis 
view that wa‘d is binding on the promisor if it is attached to a cause (sabab) and the 
promisee has started an action based on that promise. Similarly, in the Contract Act of 
1872, the term ‘consideration’ denotes that when the promisee relying on the promise 
starts an action or abstains from an action then it is binding on the promisor.  
However, the contract law recognises a promise when it is accepted by the 
promisee. Thus, a promise is similar to a contract in the Contract Act of 1872. On the 
other hand, wa‘d is a voluntary offer which does not rely on the acceptance of the 
promisee. Furthermore, as discussed in chapter two that Islamic jurists (fuqha’) rule that 
in the case the promisor breaks his wa‘d, he is required to compensate the promisee only 
the actual loss incurred but not the loss of opportunity.383 However, it appears that under 
the Contract Act 1872, the promisee may ask from the promisor more than the actual loss 
incurred i.e. the probable future loss. In addition, the Shari‘ah allows the promisor to 
                                                     
381 The Contract Act (Bangladesh), 1872 (Act No. IX, 1872). 
382 Ibid. 
383 Islamic Fiqh Academy, 17th Session, resolution no. 157.  
149 
 
break his promise if he has any valid excuse (‘udhr Shar‘i).384 There is no such provision 
in the Contract Act of 1872.  
 
4.4. Wa‘d-Based Products in the Islamic Banks of Bangladesh 
Wa‘d is practiced in a limited number of products in Bangladesh. Wa‘d is mostly used in 
consumer banking products and trade financing products. However, there is no usage of 
wa‘d in treasury products. At present, discussions are ongoing among the Shari‘ah 
scholars on the permissibility of Islamic FX forward. The following section discusses the 
consumer and trade financing products where wa‘d is utilised.    
 
4.4.1. Consumer Banking Products 
Wa‘d is used in the following three consumer banking products in Bangladesh: 
(1) Bay‘ Murabahah on Purchase Orderer (BMPO)  
(2) Bay‘ Mu’ajjal  
(3) Hire-Purchase under Shirkat al-Milk (HPSM) 
All the three banks studied in Bangladesh practice wa‘d in these products in a 
similar way. IBBL is the leading Islamic bank in Bangladesh in terms of product 
innovation whereas others follow IBBL.385 The usage of wa‘d in these products is 
discussed in the followings.  
 
4.4.1.1. Bay‘ Murabahah on Purchase Orderer (BMPO) 
Bay‘ murabahah means sale on profit. Technically, it is defined by IBBL as: 
A contract between a buyer and a seller under which the seller sells 
certain specific goods (permissible under Islamic Shari‘ah and the Law 
of the land), to the buyer at a cost plus agreed profit payable in cash or 
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Shahjalal Islami Bank Limited), interview with the researcher, 13 April 2014. 
150 
 
on any fixed future date in lump-sum or by instalments. The profit 
marked-up may be fixed in lump-sum or in percentage of the cost price 
of the goods.386 
 
This means that murabahah is a cost plus profit sale. The profit can be based on 
a fixed amount or in proportion of the cost price of the commodity. The purchaser can 
pay the price of the goods either in lump sum or in instalments.  
This is the classical type of murabahah. However, there is a little modification in 
its practice by the Islamic banks in Bangladesh. It is called “bay‘ murabahah on purchase 
orderer”. In this type of murabahah, there are three parties which are the buyer, the seller, 
and the bank as an intermediary trader between the buyer and the seller. The bank upon 
request of the customer purchases the goods from the seller and sells it to the customer 
with an agreed profit.387 Three banks studied in Bangladesh practice BMPO mostly for 
financing business products, house furniture and appliances. The figure below shows the 
practical steps of BMPO.  
 
Figure 4.1 Bay‘ Murabahah on Purchase Orderer (BMPO) 
Source: Interview with the Bankers 
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Operational Steps:388 
(1) The client proceeds to the bank and applies for murabahah financing. The client 
provides wa‘d to purchase the goods from the bank after the bank has purchased 
it.  
(2) The bank purchases the goods from the seller and takes possession on it.  
(3) The purchase and sale agreement between the bank and the client. 
(4) The bank delivers the goods to the customer.  
(5) The customer pays the selling price to the bank in lump sum or instalment.  
There is wa‘d in the above structure of BMPO which is given by the customer to 
the bank. Considering the wa‘d of the customer, the bank purchases the specific goods 
and sells it to the customer. The wa‘d is very important here to minimise the market risk 
of the bank. If the customer does not purchase the goods after the bank has purchased it 
in the market then the bank may incur loss in order to sell it to another party. However, 
there is no practice of muwa‘adah and wa‘dan in the above structure. According to the 
Shari‘ah scholars in Bangladesh, muwa‘adah as binding on both promisors is not 
allowed. Therefore, it is not applied in any Islamic banking products in Bangladesh. 
Besides, practitioners are unfamiliar with the concept of wa‘dan.389  
The terms and conditions of BMPO reveal that the wa‘d is binding on the 
customer (promisor). Islamic banks are entitled to take security money from the customer. 
If the promisor does not fulfil his promise, the bank can take the security money as a 
compensation based on the loss incurred. If there is no loss incurred to the bank in reality, 
the security money should be returned to the customer. However, in normal practice, no 
security money is charged from the customer. The customer only undertakes to purchase 
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the commodity form the bank in an official letter.390 In terms of documentation, IBBL 
and PBL use a separate document for wa’d. In case of SIBL, the application letter for 
murabahah financing and the wa‘d element is combined together.391 
Mohammad Mizanur Rahman392 revealed that in many cases, the element of wa‘d 
is ignored by the bank. This frequently happens when a fake murabahah transaction takes 
place between the bank and the client. In that case, the customer and the bank both sign 
the murabahah agreement in a single meeting and then the bank transfers money to the 
customer’s account. The bank does not really purchase the goods and simply provides 
money to the customer. However, when an actual murabahah is practiced then wa‘d plays 
a significant role.  
In general, the above structure of wa‘d-based murabahah is similar to the previous 
findings where wa‘d is given by the customer to the bank as a security for the bank to 
conduct BMPO. There is no development in the feature of wa‘d i.e. employing 
muwa‘adah and wa‘dan. According to previous studies, the above-mentioned practice of 
murabahah financing is the most common practice of wa‘d.393  
 
4.4.1.2. Bay‘ Mu’ajjal 
Bay‘ mu’ajjal means credit sale. In Islamic banking practice, it is defined as: 
An agreement between bank and client whereby bank delivers goods to 
the client upon deferred payment, i.e. the client shall pay the price at 
some future date at a time, by lump sum or by instalment. Under this 
mode of investment, bank is not supposed to disclose cost price and 
profit separately”.394  
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This means that bay‘ mu’ajjal is a sale where the bank sells a commodity to the 
client on the spot but the customer pays the price at a later date by lump sum or instalment. 
Sale in credit is the key feature of bay‘ mu’ajjal.  
 In Bangladesh, the practice of bay‘ mu’ajjal resembles bay‘ murabahah. Similar 
to murabahah, the bank purchases a commodity from the market after the client has 
requested the bank to purchase. After that, the bank sells the commodity to the customer 
on credit. The bank usually determines a certain amount of profit on the goods purchased 
and sells to the customer on deferred basis. The client is required to pay the price within 
a specific date.395 
 There are a few differences between bay‘ mu’ajjal and bay‘ murabahah. The key 
characteristic of murabahah is the sale on profit whereas in bay‘ mu’ajjal, the main factor 
is the sale on credit. In bay‘ murabahah, the profit is fixed and it is certain, whereas the 
profit is not the main element in bay‘ mu’ajjal. Therefore, bay‘ mu’ajjal can occur with 
profit or without profit but it should be on credit.  
 Another important difference between bay‘ murabahah and bay‘ mu’ajjal is that 
in case of bay‘ mu’ajjal, it is not compulsory for the bank to disclose the purchase price 
of the goods. However, in case of bay‘ murabahah, the bank is required to disclose the 
purchase price of the commodity to the client. The bank and the client will determine the 
profit based on the purchase price. It is not possible to conclude a murabahah contract 
without knowing the purchase price.396 
 Bay‘ mua’jjal is mostly used for home financing, real estate financing, working 
capital financing, agricultural sector supply, and industrial materials. Apart from that, this 
mode of financing is used in IBBL’s rural development scheme. It is an Islamic micro-
finance initiative by IBBL. Through bay‘ mu’ajjal, IBBL provides equipment for 
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agriculture, goods for small business and others for this micro-finance scheme. To make 
the transaction easy and simple, bay‘ mu’ajjal is dominantly used in IBBL’s rural 
development scheme.397 IBBL solely practices bay‘ mu’ajjal as an Islamic microfinance 
product while other Islamic banks are yet to introduce Islamic micro-finance in their 
operations. The figure below describes the operational structure of bay‘ mu’ajjal.  
 
 
 
Figure 4.2 Bay‘ Mu’ajjal  
Source: Interview with the bankers 
Operational Steps: 398 
(1) The customer approaches the bank and requests the bank to purchase a specific 
commodity. The client promises to purchase the commodity from the bank. 
(2) The bank purchases the goods from the vendor and takes its ownership. 
(3) The bank sells the goods to the client and delivers the goods to the customer. 
(4) The customer pays the sale price on credit within a fixed period.  
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 Based on the above structure, it is apparent that the customer promises to the bank 
to purchase the goods after the bank has purchased it. Similar to murabahah, there is wa‘d 
from one party only. In the feature of bay‘ mu’ajjal contract, IBBL mentions: 
It is permissible to make the promise binding upon the client to 
purchase from the Bank, that is, he is to either satisfy the promise or to 
indemnify the damages caused by breaking the promise without excuse. 
It is permissible to take cash/collateral security to guarantee the 
implementation of the promise or to indemnify the damages.399  
This denotes that the wa‘d is compulsory on the promisor in IBBL. If the customer 
does not fulfil his wa‘d, he is obliged to indemnify the loss incurred to the bank. The bank 
may charge security money in order to practice wa‘d as binding on the promisor. 
However, in practice, the bank usually does not charge security money.400 PBL and SIBL 
follow the practice of IBBL in terms of the usage of wa‘d in bay‘ mu’ajjal.401  
 
4.4.1.3. Hire-Purchase under Shirkat al-Milk (HPSM) 
HPSM is the combination of three contracts which are shirkat, ijarah and bay‘. Shirkat 
means partnership. The type of shirkat used here is shirkat al-milk, which means joint 
ownership. Based on shirkat al-milk concept two or more individuals jointly own a 
property and share profit and loss in proportion to their respective share in the property. 
Ijarah means lease and bay‘ means sale. According to the HPSM agreement, the bank 
and the customer co-own a property. After that, the bank leases its share of the property 
to the customer. The customer pays monthly rental to the bank and gradually purchases 
bank’s share in the property. At the end of the tenure, the customer fully owns the 
property.402 
                                                     
399 Islami Bank Bangladesh Limited, “Bai-muajjal”, Islamic Bank Bangladesh Limited website, retrieved 
on 8 Jul 2014, http://www.islamibankbd.com/prodServices/prodServBaimuajjal.php  
400 Shamsuddoha, interview with the researcher, 7 April 2014; Kabir, interview with the researcher, 7 April 
2014. 
401 Rahman, interview with the researcher, 7 April 2014; Uddin, interview with the researcher, 13 April 
2014. 
402 Prime Bank Limited, “Hire Purchase under Shirkatul Melk concept”, Prime Bank Limited website, 
retrieved on 8 Jul 2014, 
https://www.primebank.com.bd/index.php/home/hire_purchase_under_shirkatul_melk; Islami Bank 
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Even though it seems that HPSM is similar to ijarah muntahiyah bi al-tamlik, 
there is a difference between them. In ijarah muntahiyah bi al-tamlik, the bank solely 
owns the property during the ijarah term, and when the ijarah term is finished then the 
bank transfers the title of the property to the customer with either a token price or gift. On 
the other hand, the bank and the customer jointly own a property at the commencing of 
HPSM.403 This makes it similar to the concept of musharakah mutanaqisah (MM) which 
is widely applied in most of the countries. Below is the operational steps that a customer 
and the bank go through in HPSM: 
 
 
 
 
 
 
 
 
 
 
Figure 4.3 Hire-Purchase under Shirkat al-Milk 
Source: Interview with the Bankers 
Operational steps:404 
(1) The bank and the customer jointly purchase a property.  
(2) The bank rents its share of the property to the customer for a fixed period. 
                                                     
Bangladesh Limited, “Hire Purchase under Shirkatul Meelk”, Islami Bank Bangladesh Limited website, 
retrieved on 8 Jul 2014, http://www.islamibankbd.com/prodServices/prodServHPUSM.php  
403 Huda and Shamsuddoha, Islami Banker Biniog Paddhoti, 97-98. 
404 Shamsuddoha, interview with the researcher, 7 April 2014; Kabir, interview with the researcher, 7 April 
2014; Rahman, interview with the researcher, 7 April 2014. 
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(3) The customer pays monthly rentals and gradually purchases shares of the bank in 
the property. 
(4) At the end of the tenure, the bank transfers the title of the property to the 
customer.405 
There is an element of wa‘d in the above structure. At the beginning of the shirkat 
al-milk contract, the customer promises the bank to purchase the bank’s share either on 
gradual basis or in lump sum. There is only one wa‘d here. There is no wa‘d from the 
bank’s side. In the case of early settlement, the customer may face difficulty here because 
there is no wa‘d from the bank on this. Islamic banks in Bangladesh include in the terms 
and the conditions of HPSM agreement that a customer may ask for early settlement. 
However, there is no element in that agreement obliging the bank to accept the customer’s 
request to have an early settlement.406 
  The wa‘d from the customer allows the bank to recover loss in case the customer 
defaults. Based on this binding wa‘d, the bank may take compensation when the customer 
does not purchase the property. When the customer defaults to pay the monthly instalment 
then the bank will sell the property in market. If the bank incurs loss then the customer is 
required to compensate the loss.407 Rahman pointed out that this practice serves the 
interests of the bank but it is injustice on the customer as Islamic Shari‘ah prescribes 
easiness with the debtor when he is in difficulty.408 In this regard, Uddin mentioned that 
there is no problem in implementing muwa‘adah here because wa‘d may harm the interest 
of the client.409 
 
                                                     
405 Huda and Shamsuddoha, Islami Banker Biniog Paddhoti, 96-97.  
406 Shamsuddoha, interview with the researcher, 7 April 2014; Kabir, interview with the researcher, 7 April 
2014; Rahman, interview with the researcher, 7 April 2014. 
407 Sheikh Mahmudur Rahman (Principal Officer, Legal Affairs Division, Islami Bank Bangladesh 
Limited), interview with the researcher, 27 October 2014. 
408 Interview with the researcher, 7 April 2014. 
409 Interview with the researcher, 13 April 2014.  
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4.4.2. Trade Financing Product 
Trade financing is known as foreign trade or export and import financing in 
Bangladesh.410 There is only one wa‘d-based trade financing product in Bangladesh 
which is termed murabahah post import (MPI). IBBL, PBL, and SIBL offer this product 
to their customers. Even though the basic feature of MPI is similar to BMPO, there are 
some differences between them in their operational steps. The next section discusses the 
operation of MPI in relation to the practice of wa‘d.  
 
4.4.2.1. Murabahah Post Import (MPI) 
MPI is an important trade financing product in Bangladesh. Murabahah is the basic 
contract utilised in this product. However, the difference between this murabahah with 
the retail murabahah product is that trade financing involves opening a letter of credit for 
the customer. In this product mechanism, the bank usually purchases commodities from 
a foreign seller and then sells it to the customer. Unlike the classical structure, receiving 
the shipping document of the commodity is considered taking possession (qabd) of the 
sold item.411 The figure below describes MPI’s operational steps.  
 Operational steps:412 
(1) The customer requests the bank to purchase the goods that he wishes to buy. The 
customer undertakes that he will purchase the product from the bank after the bank 
has purchased it. 
(2) Considering the request of the customer, the bank opens a letter of credit (LC) 
under the customer’s name. 
                                                     
410 Shahjalal Islami Bank Limited, “Islamic Mode of Investment”, Shahjalal Islami Bank Limited website, 
retrieved on 8 July 2014, http://www.shahjalalbank.com.bd/investment.php; Prime Bank Limited, 
“Hasanah Foreign Trade”, Prime Bank Limited website, retrieved on 8 Jul 2014, 
https://www.primebank.com.bd/index.php/home/islami_foreign_trade 
411 Huda and Shamsuddoha, Islami Banker Biniog Paddhoti, 40. 
412 Huda and Shamsuddoha, Islami Banker Biniog Paddhoti, 39-41.  
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(3) The customer provides a letter of authority to the bank to purchase and to import 
the goods for the customer. 
(4) The bank offers the foreign seller to sell specific goods with specific price. 
(5) The foreign seller accepts the bank’s offer and sends the shipping documents to 
the bank. 
(6) After the bank has received the shipping documents, it pays to the foreign seller. 
(7) The bank sells the goods to the customer and hands over the shipment documents. 
(8) The customer pays to the bank on instalment.  
 
 
 
 
 
 
 
 
 
 
 
 
Figure 4.4 Murabahah Post Import (MPI) 
Source: Interview with the Bankers 
 The element of wa‘d is crucial here because if the customer does not purchase the 
goods after the bank has purchased it then the bank will incur loss especially in goods 
which are purchased and imported from abroad. In the above structure, there is only one 
wa‘d from the customer. The customer promises the bank that he will purchase the 
specific commodity after the bank has purchased it.  
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Even though the Islamic Fiqh Academy has allowed using muwa‘adah in the 
above structure, Islamic banks in Bangladesh do not practice muwa‘adah. Therefore, the 
customer’s interest might be undermined in the existing structure. If there would be 
another wa‘d from the bank that it will sell the goods to the specific customer, then it 
might provide more financial safety to the customer. This is because it might happen that 
the price of the goods rises up after the bank has purchased the goods form the foreign 
seller. The bank may take the opportunity to sell the goods directly in the market instead 
of selling it to the respective customer. Muwa‘adah or wa‘dan restricts the bank from this 
type of practice.  
 
4.5. Conclusion 
This chapter showed the practice of wa‘d in Islamic banking products in Bangladesh after 
providing an overview of Islamic banking system and the legal status of wa‘d in the 
country. It can be concluded that the wa‘d-based products are limited in the Islamic banks 
of Bangladesh. The three consumer-banking products include wa‘d in their product 
structures which are BMPO, bay‘ mu’ajjal and HPSM. The only wa‘d-based trade-
financing product is MPI. Wa‘d is employed in the above mentioned products. There is 
no usage of muwa‘adah and wa‘dan. Finally, there is no wa‘d-based Islamic treasury 
product in the Islamic banks of Bangladesh. 
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CHAPTER 5: COMPARISON BETWEEN THE PRACTICE OF WA‘D IN 
MALAYSIAN AND BANGLADESHI ISLAMIC BANKS 
 
5.1. Introduction 
The third and fourth chapters elaborated on the wa‘d-based products in Malaysia and 
Bangladesh. It is pertinent now to compare between these two countries to learn the 
similarities and differences between them. The comparison may help determine the 
strengths and weaknesses of wa‘d-based products in both countries. Both of the countries 
may get benefit from each other through learning different kinds of product structures.  
This chapter compares the legal status of wa‘d in both countries. It then compares 
the wa‘d-based products in both countries. The comparison on the wa‘d-based products 
is divided into three types: (1) consumer banking product, (2) trade financing product, 
and (3) treasury product. While making the comparison, the aspect of similarities and 
differences in the product structure, existence, and usage of wa‘d is emphasised. 
 
5.2. Comparison on the Legal Status of Wa‘d  
Primarily, the legal status of wa‘d is similar between Malaysia and Bangladesh. In both 
countries, Islamic banking cases fall under the purview of civil law.413 The Malaysian 
Contracts Act 1950 is similar to the Bangladeshi Contract Act 1872.414 The concept and 
binding nature of a promise are the same in both of the acts. However, the Malaysian 
legal system is comparatively more developed in a sense that the SAC of BNM holds the 
highest authority to resolve Islamic banking disputes.415 The table below compares 
between the Contracts Act 1950 (Malaysia) and the Contract Act 1872 (Bangladesh).  
 
                                                     
413 Ahmad Hidayat Buang, “Islamic Contracts in a Secular Court Setting?”, 317-340; Ahmad and Hassan, 
“Regulation and Performance,” 256-258. 
414 Contracts Act (Malaysia), 1950, (Act No. 136, 1950); The Contract Act (Bangladesh), 1872 (Act No. 
IX, 1872). 
415 Central Bank of Malaysia Act (Malaysia), 2009, (Act No. 701, 2009). 
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Table 5.1 Comparison between Contract Acts in Malaysia and Bangladesh 
Subject Contract Act 1950 
(Malaysia) 
Contract Act 1872 
(Bangladesh) 
Concept of wa‘d Not explicitly recognised Not explicitly recognised 
Definition of ‘promise’ One party gives a proposal 
and the other party accepts 
One party gives a proposal 
and the other party accepts 
Definition of ‘proposal’ A person offers to perform 
an action or to abstain from 
an action to the other to get 
his consent 
A person offers to perform 
an action or to abstain from 
an action to the other to get 
his consent 
Binding nature of a 
promise 
A promise is binding on the 
promisor when the 
promisee accepts the 
promise 
A promise is binding on the 
promisor when the 
promisee accepts the 
promise 
Compensation for the 
breach of promise 
If there is a breach, the 
promisor should 
compensate the promisee 
If there is a breach, the 
promisor should 
compensate the promisee 
Similarity with the 
Shari‘ah law 
Maliki school of 
jurisprudence 
Maliki school of 
jurisprudence 
Concept of Muwa‘adah 
and Wa‘dan 
No provision No provision 
Source: Contracts Act 1950 (Malaysia) and the Contract Act 1872 (Bangladesh) 
 
The Malaysian Contracts Act 1950 and Bangladeshi Contract Act 1872 define a 
‘promise’ as one party gives a proposal and the other party accepts. In order to define the 
concept of ‘promise’, both acts use similar wordings in section 2 (b) of the acts. Similarly, 
the concept of ‘proposal’ is the same in both of the acts. Both define the ‘proposal’ as a 
person offers to perform an action or to abstain from an action to the other to get his 
consent. According to section 38 (1) of the Malaysian Contracts Act 1950, a promise is 
binding on the promisor when the promisee accepts the promise. Similarly, section 37 of 
the Bangladeshi Contract Act 1872 mentions that the promise is binding on the promisor 
when the promisee accepts the proposal. Furthermore, both acts mention that if there is a 
breach, the promisor should compensate the promisee.416 
                                                     
416 Contracts Act (Malaysia), 1950, (Act No. 136, 1950); The Contract Act (Bangladesh), 1872 (Act No. 
IX, 1872). 
163 
 
Based on the above discussion, it can be said that the civil law of Malaysia and 
Bangladesh do not explicitly accept the wa‘d concept. This is because both of the acts 
require that a promise should be accepted by the promisee. Both acts mention that a 
promise is binding on the promisor if it has a ‘consideration’. ‘Consideration’ means that 
a promisee has acted upon or abstained from something relying upon that promise.417 
Based on this, the promisor is required to compensate the promisee should the promisee 
incurs any loss due to the breach of the promise. Hence, both Malaysia and Bangladesh 
indirectly adopt the Maliki scholars’ opinion on the binding nature of wa‘d. Maliki 
scholars have two types of opinions. The second opinion is that the promise is compulsory 
if it is related to an action and the promisee has entered into that action relying upon that 
promise.418 Similarly, in the Contract Act of Malaysia and Bangladesh, the promise is 
binding on the promisor when the promisee has acted upon or abstained from something 
relying upon that promise.  
However, in chapter two, we reasoned  that wa‘d is binding on the promisor except 
when there is a valid excuse. Based on this position, there would be a gap between the 
binding nature of wa‘d in the Shari‘ah and the Contract Act in Bangladesh and Malaysia. 
In the Act, a promise which does not have a consideration is not binding whereas it is still 
binding under the Shari‘ah. Therefore, a separate provision for wa‘d is required in the 
Contract Acts of Malaysia and Bangladesh. 
Despite the similarities in the Contract Act, there are a few differences between 
Malaysia and Bangladesh in terms of the legal status of wa‘d. Malaysia has further 
developed its legal system. The Central Bank of Malaysia Act 2009 has given the SAC 
of BNM the highest authority to issue rulings related to any Islamic financial dispute. 
Should there arise any Islamic banking case in the court, the judge should refer it to the 
                                                     
417 Contracts Act (Malaysia), 1950, (Act No. 136, 1950); The Contract Act (Bangladesh), 1872 (Act No. 
IX, 1872). 
418 Al-Asbahi, Al-Mudawwanah, 3:270; Ibn Rushd, Al-Bayan wa al-Tahsil, 15:343; Ibn ‘Alish, Fath al-
‘Aliyy al-Malik, 1: 306-307. 
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SAC and whatever ruling it gives regarding the case is mandatory for the judge.419 
Therefore, if any dispute related to wa‘d is brought to the court then whatever ruling the 
SAC provides is mandatory for the court. However, the supremacy of SAC might not be 
a permanent solution. Therefore, the law harmonisation committee of BNM is currently 
conducting rigor research to harmonise the Contract Act 1950 with the Shari‘ah ruling 
for wa‘d.420  
On the other hand, the CSBIB in Bangladesh is a private organisation and their 
resolutions are not mandatory. Moreover, there is no initiative from BB to harmonise the 
wa‘d concept with the Contract Act 1872.421 This is a major difference between the legal 
status of wa‘d in Bangladesh and Malaysia. Bangladesh is at the back seat to provide legal 
support for wa‘d while Malaysia is more advanced through providing authority to the 
SAC of BNM to determine the Shari’ah issues related to wa‘d while attempting to revise 
the Contract Act. 
 
5.3. Comparison on the Practice of Wa‘d in Islamic Banking Products 
Malaysia practices wa‘d in nine Islamic banking products which is higher than 
Bangladesh which practices wa‘d in four products. Malaysia’s wa‘d-based products 
comprise consumer banking products, trade financing products, and treasury products 
whereas Bangladesh does not offer any treasury product. Along with wa‘d, Malaysia 
practices wa‘dan in three products whereas Bangladesh practices only wa‘d. Generally, 
there is no difference on the usage of wa‘d among the three banks in Bangladesh. On the 
other hand, there are some differences among the three banks in Malaysia on the usage 
of wa‘d. The table below provides a comparative overview on the wa‘d-based products 
in Malaysia and Bangladesh. 
 
                                                     
419 Central Bank of Malaysia Act (2009), (Act No. 701, 2009).  
420 Bank Negara Malaysia, Law Harmonisation Committee Report 2013, 59. 
421 BMB Islamic, Global Islamic Finance Report 2011, 260. 
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Table 5.2 Wa‘d Application among Islamic Banks in Malaysia and Bangladesh 
Name of the 
Product 
Type of 
Product 
Malaysia
n Banks 
Offer this 
Product 
Wa‘d 
Feature in 
Malaysia
n Bank 
Bangladesh
i Banks 
Offer this 
Product 
Wa‘d 
Feature in 
Bangladeshi 
Bank 
Bay‘ 
Murabahah 
Home 
Financing 
 
 
 
 
 
 
 
Consume
r 
KFH Wa‘d IBBL, PBL 
& SIBL 
Wa‘d 
MM Home 
Financing 
KFH & 
MIB 
Wa‘dan IBBL, PBL 
& SIBL 
Wa‘d 
Bay‘ Mu’ajjal 
Financing 
Not 
offered 
Not 
applicable 
IBBL, PBL 
& SIBL 
Wa‘d 
Tawarruq 
Home 
Financing 
BIMB & 
MIB 
Wa‘d Not offered Not 
applicable 
AITAB Vehicle 
Financing 
MIB & 
KFH 
Wa‘dan Not offered Not 
applicable 
Murabahah 
Letter of Credit 
Trade 
Financin
g 
BIMB, 
MIB & 
KFH 
Wa‘d IBBL, PBL 
& SIBL 
Wa‘d 
Islamic FX 
Forward 
 
 
 
 
 
Treasury 
BIMB, 
MIB & 
KFH 
Wa‘d Not offered Not 
applicable 
IPRS BIMB, 
MIB & 
KFH 
Wa‘d Not offered Not 
applicable 
ICCS BIMB, 
MIB & 
KFH 
Wa‘d Not offered Not 
applicable 
IRS KFH Wa‘dan Not offered Not 
applicable 
Source: Interview with the bankers in Malaysia and Bangladesh 
 
5.3.1. Wa‘d-Based Consumer Banking Products 
There are four wa‘d-based consumer banking products in Malaysia:  
(1) Musharakah Mutanaqisah (MM) Home and Property Financing 
(2) Al-Ijarah Thumma Al-Bay‘ (AITAB) Vehicle Financing 
(3) Murabahah Home Financing 
(4) Tawarruq/Commodity Murabahah Home Financing 
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The Islamic banks in Bangladesh offer three consumer products based on wa‘d:  
(1) Bay‘ Murabahah on Purchase Orderer (BMPO) 
(2) Bay‘ Mu’ajjal 
(3) Hire-Purchase under Shirkat al-Milk (HPSM) 
Malaysia and Bangladesh jointly offer two products which are: (1) murabahah 
home financing and (2) MM home financing/HPSM financing. Malaysia uniquely offers 
AITAB vehicle financing and tawarruq/commodity murabahah home financing. On the 
other hand, Bangladesh exclusively offers bay‘ mu’ajjal financing. There are similarities 
and differences between Malaysia and Bangladesh on the usage of wa‘d in the above 
mentioned products. The subsequent sections provide a detailed discussion on the 
similarities and differences between Malaysia and Bangladesh on these products.  
 
5.3.1.1. Bay‘ Murabahah Financing  
The mechanism of bay‘ murabahah financing in Malaysia is similar to Bangladesh. In 
both countries, “murabahah on purchase orderer” is used. The customer approaches the 
bank and requests the bank to purchase a property for him. The bank then purchases the 
property and sells it to the customer with a fixed profit rate. The customer pays the 
purchase price in instalments. In Malaysia, the product is designed for home financing 
only, whereas Islamic banks in Bangladesh offer bay‘ murabahah for home financing as 
well as for the purchase of industrial machineries and agricultural equipment. Bangladesh 
practices bay‘ murabahah more widely. All the three banks studied in Bangladesh offer 
bay‘ murabahah financing. In contrast, the usage of bay‘ murabahah is limited in 
Malaysia. Only KFH offers it. This is because Malaysian Islamic banks have different 
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alternatives e.g. tawarruq home financing, MM home financing, and bay‘ bithaman ajil 
home financing.422  
In both countries, only one wa‘d is used in bay‘ murabahah product. The customer 
promises the bank to purchase the property from the bank at a fixed profit rate. The wa‘d 
is binding in both of the countries. The terms and conditions of murabahah financing in 
the Islamic banks in Bangladesh and Malaysia mention that the customer is required to 
compensate the bank if any loss has incurred due to his breach of the wa‘d. However, no 
fee is taken for wa‘d in both countries. Apart from this, Islamic banks in Malaysia and 
Bangladesh do not apply muwa‘adah and wa‘dan in bay‘ murabahah financing.423 This 
is because the majority of the Shari‘ah scholars in both countries do not allow muwa‘adah 
as binding on both of the parties.424 This raises the issue in both of the countries that the 
practice of only one wa‘d may ignore the customer’s interest. 
This wa‘d-based murabahah financing structure in Malaysia and Bangladesh is 
the classical type of financing. A number of previous studies show the similar usage of 
wa‘d in murabahah product.425 However, the product structure can be developed further 
with the usage of muwa‘adah.  
In the case of Bangladesh, sometimes the bank directly gives money to the 
customer instead of purchasing the commodity first from the market and then selling it to 
the customer. In this case, there is no practice of wa‘d.426 However, in Malaysian practice, 
there is no such issue.427 Shari‘ah issues may arise in the murabahah practice by the 
                                                     
422 Kuwait Finance House (Malaysia) Berhad, Product Guide: Retail and Consumer Banking, 5; Huda and 
Shamsuddoha, Islami Banker Biniog Paddhoti, 17; Islami Bank Bangladesh Limited, “Bai Murabaha,” 
Islami Bank Bangladesh Limited website.  
423 Ibid. 
424 Ahcene Lahsasna (Member of the Shariah Committee, Maybank Islamic Berhad), interview with the 
researcher, 23 July 2014; Muhd Ramadhan Fitri Ellias, interview with the researcher, 13 November 2013; 
Ahmad Suhaimi Yahya, interview with the researcher, 11 November 2013; Mohd Nazri Chik, interview 
with the researcher, 4 September 2013; Shamsuddoha, interview with the researcher, 7 April 2014; Kabir, 
interview with the researcher, 7 April 2014. 
425 Nurdianawati Irwani Abdullah, “Status and implications of promise”, 89; Syeliya Md Zaini and Nosrah 
Mohd Isa, “The application of wa‘d”, 36. 
426 Rahman, interview with the researcher, 7 April 2014; Shahed Rahmani (Member of the Shariah 
Supervisory Committee, Shahjalal Islami Bank Limited), interview with the researcher, 10 April 2014. 
427 Ahmad Suhaimi Yahya, interview with the researcher, 11 November 2013. 
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Islamic banks in Bangladesh due to their extensive usage. On the other hand, very limited 
usage of murabahah financing may not trigger any Shari‘ah issue in Malaysia. Based on 
the above discussion, the table below summarises the comparison between Malaysia and 
Bangladesh on the practice of wa’d in murabahah financing.  
 
Table 5.3 Comparison between Malaysia and Bangladesh on the practice of wa‘d in 
murabahah financing 
No Subject Malaysia Bangladesh 
1 Type of Murabahah Murabahah on 
purchase orderer 
Murabahah on purchase 
orderer 
2 Wa‘d Element Customer promises the 
bank to purchase the 
property from the bank 
at a fixed profit rate. 
Customer promises the bank to 
purchase the property from the 
bank at a fixed profit rate. 
3 Binding Nature of 
Wa‘d 
Binding on the 
promisor 
Binding on the promisor 
4 Muwa‘adah/Wa‘dan No application No Application 
5 Fee for Wa‘d No fee No fee 
6 Name of the Bank 
(s) 
KFH IBBL, PBL & SIBL 
7 Financing Facilities House House, Industrial machineries 
and agricultural equipment 
8 Issue (s) Disregarding 
Customer’s interest 
(a) Disregarding customer’s 
interest; 
(b) Shari‘ah governance issue 
i.e. fake murabahah 
transaction  
Source: Interview with the Bankers in Malaysia and Bangladesh 
 
5.3.1.2. MM Home Financing 
The product structure of MM in Malaysia is similar to HPSM in Bangladesh. In Malaysia, 
MM is a popular home financing product. On the other hand, HPSM is used for both 
home and car financing in Bangladesh. In Bangladesh, there is no usage of AITAB. 
Therefore, HPSM is used for both home and car financing. The operational structure of 
HPSM and MM financing are similar. In both products, the customer and the bank co-
own the property and the bank then rents its portion of the property to the customer. At 
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the same time, the customer gradually purchases the bank’s share of the property. At the 
end of the tenure, the bank transfers the property to the customer.428  
In terms of the usage of wa‘d, there is a difference between HPSM and MM. In 
MM (as practiced by KFH), there are three wa‘d between the bank and the customer while 
in HPSM there is only one wa‘d. In MM, the customer firstly promises to purchase the 
bank’s share on a gradual basis and the bank then undertakes that it will sell its share of 
the property to the customer whenever he (the customer) asks for an early settlement. 
Thirdly, the client undertakes that he will purchase the bank’s share of the property at the 
time of default. However, the second wa‘d is not utilised in MIB. In case of HPSM in 
Bangladesh, there is only one wa‘d from the customer. The customer undertakes that he 
will purchase the bank’s share of the property either on gradual basis or in lump sum.429  
In the case of MM, there is no practice of muwa‘adah but the three wa‘d practiced 
there can be regarded as wa‘dan. This is because each of the wa‘d is subject to different 
conditions. On the other hand, HPSM does not employ neither muwa‘adah nor wa‘dan. 
However, the wa‘d given by the client in HPSM includes two different conditions which 
are the undertaking to purchase the property in lump sum and the undertaking to purchase 
the property on gradual basis.  
The wa‘d applied in MM provides more financial security to the bank and the 
customer. The undertakings by the client to purchase the bank’s share provides the bank 
security of the smooth flow of MM agreement. Moreover, it provides the bank the right 
to recover its loss in case the customer defaults. Similarly, the bank’s promise to the client 
provides the client the right to have an early settlement. The early settlement is a need for 
                                                     
428 Kuwait Finance House (Malaysia) Berhad, Product Guide: Retail and Consumer Banking, 7; Ahmad 
Suhaimi Yahya, interview with the researcher, 11 November 2013; Muhd Ramadhan Fitri Ellias, interview 
with the researcher, 13 November 2013; Huda and Shamsuddoha, Islami Banker Biniog Paddhoti, 97-98; 
Shamsuddoha, interview with the researcher, 7 April 2014; Kabir, interview with the researcher, 7 April 
2014; Rahman, interview with the researcher, 7 April 2014.  
429 Ibid. 
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the customer when the property price or rent goes up rapidly. In this way, the wa‘d used 
in MM ensures both parties’ interests.  
 
Table 5.4 The Practice of Wa‘d in MM (Malaysia) and HPSM (Bangladesh) 
No MM Home Financing 
(KFH) 
MM Home Financing 
(MIB) 
HPSM Financing 
(IBBL, SIBL & PBL)  
1 The customer undertakes 
to purchase the bank’s 
share of the property on 
gradual basis. 
The customer 
undertakes to purchase 
the bank’s share of the 
house on gradual 
basis. 
The customer undertakes 
to purchase the bank’s 
share of the property 
either gradually or in 
lump sum. 
2 The bank undertakes that 
it will sell its share of the 
property to the customer 
whenever he (the 
customer) asks for an 
early settlement. 
× × 
3 The customer undertakes 
that he will purchase the 
bank’s share of the 
property at the time of 
default. 
The customer 
undertakes that he will 
purchase the bank’s 
share of the property 
at the time of default. 
× 
Source: Interview with the bankers in Malaysia and Bangladesh 
The structure of wa‘d in MM may raise several Shari‘ah issues. As the bank and 
the customer mutually promise to each other on a same subject matter then it may become 
muwa‘adah. The issue is whether there is a real difference among the number of wa‘d. 
Secondly, the undertaking given by the customer to purchase the property at the event of 
default may be a guarantee to the musharik (bank’s) capital in the musharakah agreement. 
When one musharik is giving guarantee to another musharik’s capital through purchase 
undertaking then it may be prohibited. This is because the risk of investment is eliminated 
whereas risk sharing is the fundamental characteristic of Islamic finance. Therefore, the 
next chapter of this thesis will shed some light on these issues.  
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5.3.1.3. Bay‘ Mu’ajjal Financing 
As discussed earlier, bay‘ mu’ajjal is similar to bay‘ murabahah financing with some 
minor differences. There is usually a wa‘d from the customer to purchase a commodity 
from the bank. The product is offered by the three Islamic banks of Bangladesh.430 There 
is a popular product in Malaysia similar to bay‘ mu’ajjal which is called bay‘ bi thaman 
ajil (BBA). Even though the literal meaning for both of the contracts are the same, there 
are differences between bay‘ mu’ajjal and BBA in terms of the operational structure. The 
table below shows the differences and similarities between BBA and bay‘ mu’ajjal.  
 
Table 5.5 Comparison between Bay‘ Mu’ajjal and Bay‘ Bithaman Ajil (BBA) 
Subject Bay‘ Mu’ajjal Bay‘ Bithaman Ajil (BBA) 
Sale and buy back 
agreement 
There is no sale and buy back 
agreement between the bank 
and the customer 
There is a sale and buy back 
agreement between the bank and 
the customer 
Payment of price The payment of price is 
deferred.  
The payment of price is deferred.  
Wa‘d  The customer undertakes to 
purchase the commodity from 
the bank 
There is no practice of wa‘d.  
Parties involved Three parties: the developer, 
the bank and the customer 
Three parties: the developer, the 
bank and the customer 
Ownership risk Higher ownership risk for the 
bank 
Lower ownership risk for the 
bank 
Shari‘ah concept used Wa‘d and bay‘ Bay‘ al-‘inah, muqasah  
Shari‘ah appraisal Permissible by the scholars of 
all four school of 
jurisprudence 
Permissible by some scholars of 
Shafi‘i school of jurisprudence 
Source: BIMB and IBBL 
  Under BBA home financing, the customer purchases a house from the developer 
and makes a down payment. After that, the customer approaches to the bank and asks for 
financing. If the bank approves the financing then an asset purchase agreement will be 
executed where the bank purchases the house from the customer. A novation agreement 
takes place after that and as a result, the bank pays the purchase price directly to the 
developer. After that, an asset sale agreement will be executed where the bank sells the 
                                                     
430 Huda and Shamsuddoha, Islami Banker Biniog Paddhoti, 64; Shamsuddoha, interview with the 
researcher, 7 April 2014; Kabir, interview with the researcher, 7 April 2014; Rahman, interview with the 
researcher, 7 April 2014. 
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house to the customer with cost plus profit on deferred basis. The customer pays the bank 
on instalments.431 
 The above structure shows that there is a sale and buy back arrangement between 
the bank and the client. Therefore, BBA is different from a plain bay‘ mu’ajjal contract. 
There is no practice of wa‘d in BBA.432 This is because the customer purchases the house 
first from the developer. The bank then purchases the house and immediately sells it back 
to the customer. Thus, the bank confronts minor risk. Therefore, there is no need to 
employ wa‘d to minimise the risk. 
The practice of BBA by the Islamic banks in Malaysia received a major criticism 
by the scholars. The sale and buy back agreement between the two parties is termed as 
bay‘ al-‘inah. The majority of the scholars from the four school of jurisprudence have 
prohibited bay‘ al-‘inah. Only a few Shafi‘i scholars have allowed it with conditions.433 
Therefore, the wa‘d-based bay‘ mu’ajjal can be a better alternative for BBA. Bay‘ 
mu’ajjal is accepted in the Shari‘ah with the consensus of the scholars. Along with bay‘ 
mu’ajjal, there are a few contracts which can be the alternatives for BBA e.g. tawarruq 
home financing and murabahah home financing. These products are based on wa‘d and 
can be used in lieu of BBA. 
 
5.3.1.4. Tawarruq Home Financing 
Tawarruq home financing is based on bay‘ murabahah but it is more complicated. Similar 
to murabahah, there is wa‘d in tawarruq home financing where the client undertakes to 
purchase an asset from the bank.434 Tawarruq is used in Islamic banks in Malaysia but 
the Islamic banks in Bangladesh do not offer any product based on tawarruq. This is 
                                                     
431 Bank Islam Malaysia Berhad, Application of Shari‘ah Contracts, 16. 
432 Mohd Nazri Chik, interview with the researcher, 4 September 2013; Ahmad Suhaimi Yahya, interview 
with the researcher, 11 November 2013; Muhd Ramadhan Fitri Ellias, interview with the researcher, 13 
November 2013. 
433 Wazārah al-Awqāf wa al-Shu’un al-Islāmiyyah, Al-Mawsu‘ah al-Fiqhiyyah, 9:95-97; Amir 
Shaharuddin, “The Bayʿ al-ʿInah Controversy,” 499-511. 
434 Bank Islam Malaysia Berhad, Application of Shari‘ah Contracts, 3. 
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because most of the Shari‘ah scholars in Bangladesh view that tawarruq is not allowed 
in the Shari‘ah.435 Similar to the Islamic Fiqh Academy, some scholars view that only 
organised tawarruq is not allowed. However, currently, there is no infrastructure 
developed in Bangladesh to practice the real tawarruq.436 Based on the second view, it is 
possible to introduce tawarruq home financing product in Bangladesh on the condition 
that there is a free commodity market to practice the real tawarruq. 
 Currently, bay‘ murabahah may substitute tawarruq in Bangladesh but tawarruq 
has some advantages comparing with bay‘ murabahah. Firstly, it provides cash money to 
the customer. As the customer can sell the asset to a third party, he receives cash money. 
Therefore, tawarruq may serve the customer’s needs better than bay‘ murabahah. 
Secondly, tawarruq involves less risk for the bank. As mentioned earlier in the 
case of tawarruq home financing, the bank does not purchase the house rather it purchases 
a commodity from a broker and sells it to the customer on credit. After that, the bank 
becomes the customer’s agent to sell the commodity to another broker. On the other hand, 
in bay‘ murabahah home financing, the bank purchases a house from the developer and 
sells it to the customer. Therefore, the bank faces more ownership risk in bay‘ murabahah 
than in tawarruq. 
Tawarruq may help Islamic banks in Bangladesh to meet the customer’s different 
types of needs as currently no such product is available in the market. However, it is a 
significant challenge for the Islamic banks in Bangladesh to develop the tawarruq 
commodity market to practice real tawarruq. Besides, the status of tawarruq in the 
Shari‘ah is still a debate among the Shari‘ah scholars.  
 
 
                                                     
435 Ahsanullah Miah (Member of the Shari‘ah Supervisory Committee, Islami Bank Bangladesh Limited), 
written communication with the researcher, 10 April 2014; Shamsuddoha, interview with the researcher, 7 
April 2014; Kabir, interview with the researcher, 7 April 2014.  
436 Rahmani, interview with the researcher, 10 April 2014. 
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5.3.1.5. AITAB Vehicle Financing 
AITAB is another type of wa‘d-based product which is practiced in Malaysia but not in 
Bangladesh. Instead of AITAB, Islamic banks in Bangladesh employ HPSM for vehicle 
financing which is basically musharakah mutanaqisah. Even though no Shari‘ah and 
legal issue is involved with AITAB, no Islamic bank in Bangladesh practices AITAB. 
There is a difference between HPSM and AITAB. Based on HPSM, there is a partnership 
agreement between the bank and the customer and then the customer purchases the bank’s 
share gradually. On the other hand, there is no partnership agreement between the bank 
and the customer in AITAB. First, the bank purchases a vehicle and rents it out to the 
customer. At the end of the lease period, the bank sells the vehicle to the client through a 
token price. Usually, wa‘dan is employed is AITAB while HPSM employs wa‘d only. 437  
 Even though no Shari‘ah issue is evident in using HPSM for vehicle financing, 
globally AITAB is used for vehicle financing. AITAB does not involve any major 
Shari‘ah issue. AITAB is used for car financing because it is less complicated than 
HPSM. Car prices always depreciate. It is not difficult for the client to purchase the car 
at the end of the lease period. On the other hand, house prices usually appreciate. 
Consequently, it is difficult for the customer to purchase the house at the end of the lease 
period. Therefore, AITAB is more suitable for vehicle financing whereas HPSM is more 
suitable for house financing. Finally, AITAB may provide more product diversity for 
Islamic banking in Bangladesh.438 
 
 
                                                     
437 Maybank Islamic Berhad, “Al-Ijarah Thuma Al-Bai (AITAB)”, 1; Ahmad Suhaimi Yahya, interview 
with the researcher, 11 November 2013; Muhd Ramadhan Fitri Ellias, interview with the researcher, 13 
November 2013; Huda and Shamsuddoha, Islami Banker Biniog Paddhoti, 97-98. 
438 Seif I. Tag El-Din and N. Irwani Abdullah, “Issues of Implementing Islamic Hire Purchase in Dual 
Banking Systems: Malaysia’s Experience,” Thunderbird International Business Review 49, (March–April 
2007), 225–249; Ryan Dong Chen, Christopher Gan, Baiding Hu and David A. Cohen, “An Empirical 
Analysis of House Price Bubble: A Case Study of Beijing Housing Market,” Research in Applied 
Economics 5, no. 1 (2013), 77-97; Karl Storchmann, “On the Depreciation of Automobiles: An 
International Comparison,” Transportation 31, no. 4 (2004), 371. 
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5.3.2. Trade Financing Products 
A Murabahah letter of credit which includes wa‘d is offered by the Islamic banks in 
Malaysia and Bangladesh. However, it is termed murabahah post import (MPI) in the 
Islamic banks of Bangladesh. The product structure is the same for both Malaysian and 
Bangladeshi Islamic banks. In both countries, the customer approaches the bank and 
requests the bank to purchase a commodity from a foreign trader. After the bank has 
purchased the commodity, it sells it to the customer with a profit margin.439  
The practice of wa‘d is the same in both jurisdictions. The client undertakes that 
he will purchase the commodity from the bank after the bank has purchased it from the 
foreign seller. No muwa‘adah or wa‘dan is used in both of the countries. It is noteworthy 
to mention here that considering the need in export and import business, Shari‘ah scholars 
provide some flexibility on the usage of muwa‘dah here. Islamic Fiqh Academy in its 17th 
session resolved that when it is a necessity to apply muwa‘adah in trade financing then it 
is allowed to apply muwa‘adah.440 Therefore, both Malaysia and Bangladesh can improve 
the product structure through applying muwa‘adah when there is a need. 
In Malaysia, there are two other trade financing products namely “Islamic trust 
receipt” and “Islamic accepted bill for import” offered to the customers which are based 
on the similar structure of murabahah letter of credit. However, there is no such product 
offered by the Islamic banks in Bangladesh. This is because there is a Shari‘ah issue 
involved with these two products which is known as bay‘ al-dayn. Bay‘ al-dayn is not 
allowed by the Shari‘ah scholars in Bangladesh as well as the majority of the Shari‘ah 
scholars globally.441  
                                                     
439 Ahmad Suhaimi Yahya, interview with the researcher, 11 November 2013; Shahjalal Islami Bank 
Limited, “Islamic Mode of Investment”, Shahjalal Islami Bank Limited website; Prime Bank Limited, 
“Hasanah Foreign Trade”, Prime Bank Limited website.  
440 Islamic Fiqh Academy, 17th Session, Islamic Fiqh Academy website. 
441 Hanudin Amin, “An Analysis of the Classical and Contemporary Juristic Opinions on Bay Al- Dayn,” 
Labuan e-Journal of Muamalat and Society 1, (2007) 40; Ahmad Suhaimi Yahya, interview with the 
researcher, 11 November 2013; Shahjalal Islami Bank Limited, “Islamic Mode of Investment”, Shahjalal 
Islami Bank Limited website; Prime Bank Limited, “Hasanah Foreign Trade”, Prime Bank Limited website. 
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5.3.3. Treasury Products 
As mentioned earlier, Malaysia has developed four treasury products based on the concept 
of wa‘d which are: (1) Islamic FX Forward, (2) Islamic Profit Rate Swap, (3) Islamic 
Cross Currency Swap, and (4) Ijarah Rental Swap. On the other hand, Bangladesh is yet 
to introduce any treasury product. The subsequent sections describe the current status of 
developing Islamic treasury products in Bangladesh.  
 
5.3.3.1. Islamic FX Forward  
Currently, there is an initiative by the CSBIB to structure Islamic FX forward. However, 
the Shari‘ah scholars in Bangladesh have different views on the permissibility of FX 
forward in the Shari‘ah. A group of scholars view that FX forward is not permissible in 
the Shari‘ah. They argue that there is a doubt of riba in FX forward. Shari‘ah requires 
that currencies should be exchanged on the spot according to the price on the spot. If a 
binding promise (wa‘d mulzim) is employed to execute a currency exchange contract 
(sarf) in the future based on today’s exchange rate then it is not allowed. Currency 
exchange should be based on the exchange rate at the time of executing the contract.442 
 On the other hand, some Shari‘ah scholars in Bangladesh view that FX forward 
should be allowed in the Shari‘ah. They argue that according to the Hanafi school of 
jurisprudence (madhhab), it is allowed to make wa‘d as well as muwa‘adah binding on 
the promisor based on the need of the public. As FX forward is a need for Islamic banking 
in Bangladesh then it should be allowed to employ a binding mutual promise (muwa‘adah 
mulzimah) in FX forward. There is a difference between a contract (‘aqd) and 
                                                     
442 Abu Bakr Rafiq (Member, Central Shari‘a Board for Islamic Banks of Bangladesh), interview with the 
researcher, 4 May 2014; Shakhawatul Islam (Member Secretariat, Central Shari‘a Board for the Islamic 
Banks of Bangladesh), interview with the researcher, 19 April 2014; Shamsuddoha, interview with the 
researcher, 7 April 2014. 
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muwa‘adah. There is no transfer of ownership, ijab and qabul in muwa‘adah. Therefore, 
no Shari‘ah ruling related to a contract is attributed to muwa‘adah.443  
The above debate amongst the Shari‘ah scholars is ongoing and they have been 
unable to come up with a concrete decision on this matter. Therefore, FX forward is not 
issued by any Islamic bank in Bangladesh.444 
 
5.3.3.2. Islamic Profit Rate Swap (IPRS) and Islamic Cross Currency Swap (ICCS) 
Malaysia introduced IPRS and ICCS based on wa‘d. The key underlying contract in both 
types of swaps is tawarruq. Wa‘d is used as a supporting instrument in both types of 
swaps. These two swaps are essential to manage floating profit rate risk and floating 
currency exchange rate risk.445 However, the majority of the Shari‘ah scholars and 
Islamic banking practitioners in Bangladesh rejected the idea of introducing Islamic swap. 
They provided a few reasons for this. Firstly, tawarruq is not an accepted Shari‘ah 
contract in Bangladesh. Referring to the Hanafi school of jurisprudence (madhhab), the 
majority of the Shari‘ah scholars in Bangladesh view that tawarruq is not accepted in the 
Shari‘ah. In addition, there is a fear that derivatives are toxic financial instruments. A 
number of Islamic banking practitioners in Bangladesh view that swaps are harmful for 
the economy and they are not a public need. Moreover, it is not necessary to have an 
Islamic alternative for each conventional product.446 Therefore, no swap is introduced in 
Bangladesh.  
 Some believe that swap is a crucial need for Islamic finance in Bangladesh. It is 
an effective tool to manage currency rate risk and profit rate risk. Therefore, it should be 
                                                     
443 A.Q.M. Safiullah Arif (Secretary General, Central Shariah Board for Islamic Banks of Bangladesh), 
interview with the researcher, 16 April 2014; Rahmani, interview with the researcher, 10 April 2014; Miah, 
written communication with the researcher, 10 April 2014. 
444 Islam, interview with the researcher, 19 April 2014; Uddin, interview with the researcher, 13 April 2014.  
445 Bank Islam Malaysia Berhad, Application of Shari‘ah Contracts, 94; Muhd Ramadhan Fitri Ellias, 
interview with the researcher, 13 November 2013; Ezry Fahmy Eddy Yusof, interview with the researcher, 
13 November 2013. 
446 Rafiq, interview with the researcher, 4 May 2014; Shamsuddoha, interview with the researcher, 7 April 
2014; Rahmani, interview with the researcher, 10 April 2014. 
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allowed as a risk management tool.447 Along with this, some Shari‘ah scholars believe 
that tawarruq can be permissible in Bangladesh with the condition that it is not an 
organised tawarruq.448  
In light of the above, tawarruq might be practiced in the future when a commodity 
market is established to allow free commodity trading. When a real tawarruq is used in a 
swap structure with wa‘d then there might be no Shari‘ah restriction to issue IPRS and 
ICCS in Bangladesh.  
 
5.3.3.3. Ijarah Rental Swap (IRS) 
IRS is another risk management instrument offered by KFHMB in Malaysia. The key 
underlying contract in IRS is musawamah. Unlike IPRS, IRS uses wa‘dan in its product 
structure. The most important characteristic of IRS is that it is used to hedge returns from 
ijarah only.449 In the case of Bangladesh, there is no pure ijarah financing except HPSM. 
Islamic banks in Bangladesh can hedge their ijarah returns in HPSM through this IPRS. 
However, similar to IPRS, there is tawarruq arrangement in IRS as well. Therefore, it is 
a significant challenge for IRS to achieve the Shari‘ah acceptance in Bangladesh.  
 
5.4. Conclusion 
This chapter compared the legal status and the practice of wa‘d in Islamic banking 
products in Malaysia and Bangladesh. It showed that the contract acts in both countries 
do not explicitly recognise wa‘d. However, Malaysia provides strong support for wa‘d 
through placing the SAC as the highest authority to decide on any Islamic financial cases 
in the court. In terms of the practice of wa‘d, there is a significant difference between 
Malaysia and Bangladesh. Malaysia has a wide range of products based on wa‘d and 
                                                     
447 M. Azizul Huq (Member of the Shariah Supervisory Committee, Prime Bank Limited), interview with 
the researcher, 9 April 2014; Arif, interview with the researcher, 16 April 2014. 
448 Rahmani, interview with the researcher, 10 April 2014. 
449 Ali Ahmad, interview with the researcher, 26 December 2013. 
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wa‘dan, whereas Bangladesh has a limited number of wa‘d-based products. There is no 
practice of wa‘dan in Bangladesh. Moreover, no treasury product has thus far been 
launched in Bangladesh due to the strictness of the Shari‘ah scholars. 
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CHAPTER 6: SHARI‘AH ISSUES AND OTHER CHALLENGES FOR WA‘D-
BASED PRODUCTS IN MALAYSIA AND BANGLADESH 
 
6.1. Introduction 
There are a number of challenges in practicing wa‘d in different Islamic banking products. 
Among these challenges, Shari‘ah issues are most significant in Malaysia. A group of 
Shari‘ah scholars have raised questions on the practice of wa‘d in Malaysian Islamic 
banking products. However, some Shari‘ah scholars have excluded these Shari‘ah issues. 
Comparing with Malaysia, wa‘d-based products are limited in Bangladesh. Therefore, it 
is encountering minor Shari‘ah issues. However, Shari‘ah scholars and Islamic banking 
practitioners in Bangladesh have identified different types of challenges for the 
development of wa‘d-based products in Bangladesh.  
This chapter discusses the Shari‘ah issues and other challenges in wa‘d-based 
products in Malaysia and Bangladesh. It presents the Shari‘ah scholars and Islamic 
banking practitioners’ opinions first and then makes a thorough discussion reflecting on 
their opinions. The first section discusses the Shari‘ah issues and other challenges in 
Malaysia and the second section discusses the Shari‘ah issues and other challenges in 
Bangladesh.  
    
6.2. Shari’ah Issues and Other Challenges for Wa‘d-Based Products in Malaysia 
There are six challenges regarding the practice of wa‘d in Islamic banking products in 
Malaysia. Among these challenges, four are Shari‘ah issues which are: (1) wa‘d as a 
means for capital guarantee in MM home and property financing, (2) wa‘d as a hilah in 
treasury products, (3) wa‘d as an instrument to exploit the opposite party, and (4) 
similarity with forward contract (bay‘ al-ajal bi al-ajal). Together with these Shari‘ah 
181 
 
issues, two additional challenges are (1) legal challenges and (2) absence of parameters. 
The following sections provide details of these Shari‘ah issues and challenges.  
 
6.2.1. Wa‘d as a Means for Capital Guarantee in MM Home and Property Financing 
In relation to MM home and property financing, it is claimed that the wa‘d given by the 
customer to the bank on purchasing the share of the bank at a fixed price is a kind of 
guarantee to the bank’s capital in the mushārakah business. If one partner provides a 
guarantee to another partner’s capital in a mushārakah investment, then it violates the 
purpose of the mushārakah contract. This is because the fundamental principal of a 
mushārakah contract is that all the partners in the mushārakah venture should share the 
profit and loss. Corresponding to this issue, Shari‘ah scholars interviewed in Malaysia 
fall into two different groups. One group of scholars’ view is that the wa‘d used in MM 
is a guarantee to the capital. The other group of scholars view that the wa‘d here is not a 
capital guarantee to the partner of the mushārakah agreement. The details on the scholars’ 
opinions and their arguments are provided below.  
 
6.2.1.1. Wa‘d is an Element of Guarantee to the Mushārakah Capital 
Asmadi Mohamed Naim is a proponent of the view that wa‘d is an element of guarantee 
to the mushārakah capital in MM home financing. He argues that the type of partnership 
(shirkah) applied in MM home financing is shirkat al-‘aqd. Even though it is shirkat al-
milk at the initial stage but it changes into shirkat al-‘aqd after that. In MM, both customer 
and bank make an agreement to invest the property through leasing it either to the 
customer himself or to third party. In this way, the partnership has been converted to 
shirkat al-‘aqd. MM home financing violates all the characteristics of shirkat al-milk. The 
bank’s intention is neither to own the house nor to use it but to invest it through lease with 
the intention of gaining profit. Moreover, in shirkat al-milk, all the partners are free to 
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perform any transactions with their own portions. However, in this product, the partners 
are not allowed to do so as they are bound to an arrangement before.450  
 Asmadi Mohamed Naim concludes that the wa‘d given by the customer to the 
bank on purchasing the bank’s share at the time of default is prohibited (harām) due to a 
number of reasons. Firstly, it contradicts the Qur’anic guidance that asks the creditors to 
free the debtors or to postpone the repayment when the debtor is truly incapable of settling 
the debt. With this wa‘d, the financier places the customer in difficulty by forcing him to 
purchase the remaining share of the bank on credit although he is in a difficult situation. 
Secondly, there is no risk-sharing by the bank. When the property is under the joint-
ownership then the bank is entitled to receive the proceeds from the property auction 
based on its share in the property. However, with the use of this wa‘d, the bank can claim 
the full amount of the proceeds from the property auction. This type of procedure 
completely goes against the prophetic narration (hadith) which says: “profit comes with 
taking risk”.451  
Furthermore, this wa‘d arrangement is a kind of oppression (zulm) on the person 
who is presently unable to purchase the share of the bank and unable to pay the ijarah 
rental by imposing greater obligation, which is to purchase the remaining share of the 
house in credit. In addition, all the partners in a musharakah contract should meet the 
same rights and liabilities. However, this wa‘d-based arrangement facilitate the bank to 
escape from the musharakah liability.  
Asmadi Mohamed Naim asserts that it is not precise to claim that there is no other 
way to mitigate the risk in MM home financing except through this wa‘d. This is because 
the bank utilises a number of risk mitigation techniques prior to approving this product, 
e.g. credit scoring of the customer, keeping required risk premiums for musharakah 
                                                     
450 Asmadi Mohamed Naim, “Purchase Undertaking Issues,” 40-41.  
451 Ibid. 
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financing etc.452 Therefore, this wa‘d-based arrangement should not be allowed in the 
Shari‘ah.  
When interviewed, Azman Mohd Noor stated that some Islamic banks in Malaysia 
employ wa‘d in MM home financing that the customer will purchase the bank’s share of 
the house on gradual basis. In case the customer does not fulfil his wa‘d, the bank sells 
the house in auction. If any loss incurs to the bank, the bank will cover it from the 
customer’s portion of the proceeds received from the house auction. This is a kind of 
capital guarantee to the bank’s share of the property by the promisor (customer). This is 
an example of the inappropriate use of wa‘d. He argues that this practice is similar to the 
case of a mudarabah where the mudarib promises to fill up necessary amount of money 
if he cannot achieve the targeted amount of profit. The same thing goes with the 
musharakah financing here where one partner obligates another partner to purchase the 
musharakah asset with face value along with other costs. Therefore, there is no difference 
here between musharakah and BBA. Consequently, the purpose of the contract (muqtada 
al-‘aqd) is violated through this wa‘d disregarding whether it is shirkat al-‘aqd or shirkat 
al-milk.453  
Azman Mohd Noor adds that some prominent scholars i.e. Sheikh Nedham 
Yaqoobi have allowed this and some banks in Malaysia are practicing it. However, it is 
the dangerous part of wa‘d which many people are not aware of. It is true that wa‘d is a 
risk mitigation tool, but at the same time it may serve as the conventional interest-based 
banking facility. Therefore, this practice should be prohibited.454  
 Respecting the majority opinion, Mohamad Akram Laldin views that wa‘d is used 
in MM home financing to guarantee the capital of the bank. If the customer promises that 
if he defaults then he will purchase the property from the bank at a fixed price then, it is 
                                                     
452 Asmadi Mohamed Naim, “Purchase Undertaking Issues,” 43-44. 
453 Azman Mohd Noor (Deputy Chairman, Shariah Board, Al Rajhi Banking & Investment Corporation 
(Malaysia) Berhad), interview with the researcher, 24 July 2014. 
454 Ibid. 
184 
 
actually guaranteeing the capital plus the profit of the bank. This is because the price of 
the property fixed at the beginning of the contract includes the original purchasing price 
plus profit as well as other costs. This is a matter of concern because the purpose of the 
musharakah contract has been changed here. Looking into this product from a micro-
level perspective, it seems that everything is sound. However, when we look into this 
product from a macro-level perspective analysing the purpose of all the underlying 
contracts, it appears that there is an arrangement of guarantee to the capital plus profit. It 
means that there is no profit and loss sharing in this musharakah contract whereas the 
purpose of musharakah is that there must be profit and loss sharing between the parties.455  
 Relating to this issue, Hakimah Yaacob mentions that shirkat al-milk means to co-
own a house or a car without having any intention to get profit from it. Once the partners 
have decided to get profit from this musharakah asset, it becomes shirkat al-‘aqd. 
Therefore, it is dangerous to inject wa‘d in MM home financing because it may lead to 
guaranteeing the capital of the musharik which is not legitimated in the Shari‘ah. In some 
Islamic bank’s product documentation, it is stated that the customer must purchase the 
bank’s share of the house disregarding anything happens to the house. The element of 
guarantee is found here. The wa‘d is injected in the MM home financing in a way that it 
has no profit and loss sharing. Hence, the purpose of the contract (muqtada al-‘aqd) has 
been violated.456  
 Hanirah Hanafi mentioned that the wa‘d-based arrangement in the case of default 
which includes some unreasonable actions to safeguard the bank’s interest hampers the 
government’s initiative to develop equity-based products. She pronounces that the wa‘d 
clause in the MM home financing somehow undermines the essence of Islamic law 
(maqasid al-Shari‘ah). Therefore, she recommends that it is the duty of the Shari‘ah 
                                                     
455 Mohamad Akram Laldin (Deputy Chairman, Shari‘ah Advisory Council of Bank Negara Malaysia), 
interview with the researcher, 14 October 2014. 
456 Hakimah Yaacob (Member, Shariah Committee, Citibank Berhad), interview with the researcher, 30 
October 2014. 
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committee to make sure that the Shari‘ah rules are both theoretically and practically 
followed in all situations.457 
 
6.2.1.2. Wa‘d is Not an Instrument to Guarantee the Mushārakah Capital  
Contrary to the previous opinions, Ahcene Lahsasna views that MM home financing in 
fact involves shirkat al-milk. It is the common ownership in the property. Therefore, the 
issue of capital guarantee collapses because it is not a partnership business (shirkat al-
‘aqd) where the issue of capital guarantee is relevant. This is a common ownership on an 
asset. Therefore, all the arguments related to capital guarantee is irrelevant here.458 
 Moreover, there is no violation of the objective of the contract (muqtada al-‘aqd) 
here, which might be related to some musharakah sukuk structure. People may argue on 
this but if we look beyond the theory, the issue might be clear. When a product is put into 
practice then usually a number of problems occur. To adjust those problems, the facilities 
are required to be tied up with many terms and conditions. This is why when we employ 
ijtihad tatbiqi then due consideration is paid to a number of facts. What has been done in 
MM home financing is the enhancement of the contract. There is a difference between 
corrupting the contract (ifsad al-‘aqd) and enhancement of the contract (tahsin al-‘aqd). 
Too many terms and conditions may violate the purpose of the contract (muqtada al-‘aqd) 
but what has been practiced so far regarding wa‘d is actually on the enhancement of the 
contract.459 
 Another Shari‘ah scholar, Shamsiah Mohamad viewed that MM home financing 
is based on shirkat al-milk. She argued that based on the classical sources of Islamic 
jurisprudence, shirkat al-milk is the property that is jointly owned through inheritance for 
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example. If two individuals jointly purchase a computer for example then it is shirkat al-
milk. On the other hand, in shirkat al-‘aqd, both partners share an asset to get profit 
through business. In the case of MM home financing, the bank and the customer jointly 
purchase the house. It is not their intention to profit from this investment. Based on this, 
it can be said that MM home financing involves shirkat al-milk but not shirkat al-‘aqd.460  
Furthermore, it is not accepted that MM home financing is shirkat al-milk at the 
initial stage, and then it transforms into shirkat al-‘aqd. This is because based on the 
classical scholars’ opinions, it should be decided at the time of establishing the 
partnership. If two persons jointly own an asset and after that they decide to rent it out or 
to sell it in the market then it does not change into shirkat al-‘aqd.461 
In addition, Ahmad Suhaimi Yahya argues that purchase undertaking is not a 
guarantee to the capital in general. Referring to Taqi Usmani, he argues that purchase 
undertaking is a kind of guarantee when the musharik (partner) promises to purchase the 
property with a nominal value or face value. However, if the musharik undertakes to 
purchase the property with fair value then it is not a problem. This is because the purchase 
of the property by the musharik at the end of the tenure depends on the availability of the 
property. If the property is lost then there is no purchase. Therefore, it should not be 
generally concluded that purchase undertaking is a guarantee to the musharakah 
capital.462  
Furthermore, Muhd Ramadhan Fitri Ellias argues that MM home financing is a 
shirkat al-milk. This is because there is no intention of pure investment here rather it is 
for acquiring an asset. As shirkat al-milk, it is not a requirement here to purchase the 
property on fair value. It is allowed to fix the price upfront e.g. one MYR per unit.463  
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According to BNM,464 the wa‘d by the customer to purchase the mushārakah 
property in case of default can be incorporated with the condition that it is exercised with 
justice and without refuting the profit and loss sharing component between the contracting 
parties. Due to this wa‘d, banks are allowed to claim any loss incurred from the customer. 
However, BNM instructs the following procedures to be followed: 
(1) The bank can take the client’s potion from the proceeds of the auction to 
recover loss. 
(2) In case the proceeds from the customer’s portion is not sufficient to cover 
bank’s loss then it can claim the outstanding amount from the customer if he 
is financially solvent.  
(3) When the client is proven financially insolvent to pay the remaining amount 
of loss, the bank should bear the loss. 
(4) In case there is a surplus from the proceeds of the auction, the bank should 
share it with the client according to their proportion of ownership on the 
property.  
Referring to Al-Zarqa’, BNM justifies its position on the ground that Shari‘ah 
permits the contracting parties (‘aqidan) to stipulate conditions according to their rights 
in a certain contract (‘aqd). Pertaining to some unique conditions (shurut) in a few modern 
contracts (‘uqud mustajaddah), they should be compared with conditions in a few 
recognised contracts (‘uqud musammat) in Islamic jurisprudence (fiqh) and that can be 
analysed along with the following points:465  
(1) When the stipulation (shart) eradicates any textually required condition by 
the sources of the Shari‘ah then it is prohibited. 
(2) When the stipulation eradicates a condition that is set up by the analogical 
reasoning (ijtihād) of the scholars then its ruling is subject to the effective 
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cause (‘illah) of the latter, pertinent custom (‘urf) and existing economic 
situation.  
(3) When the stipulation of the modern contract is unfamiliar in Islamic legal 
(fiqh) books then that stipulation is regarded as legitimated provided that it 
bears the interest of the parties making the contract and does not violate the 
purpose of the contract. If the stipulations result in prohibited substance and 
violate the purpose of the contract then they are regarded as voidable (fāsid).  
Another Shari‘ah scholar, Burhanuddin Lukman views that MM home financing 
is shirkat al-milk. In this case, the bank’s intention might be investment and gaining profit 
but the intention to get profit from the capital does not negate the shirkat al-milk. It is 
allowed under the category of shirkat al-milk to generate profit and the shared asset may 
appreciate.466  
However, there are differences among the banks in terms of the application of 
wa‘d in MM home financing. Some banks do not ask the customer to fulfil his wa‘d if the 
property does not exist. On the other hand, some banks ask the customer to purchase the 
property even though the property has disappeared. This practice is clearly prohibited. He 
recommends that in the case of default, the bank should ask the customer to purchase on 
the market price or a price that is agreed between them at the time of purchase. However, 
if the price is determined upfront and the promisor is bound to purchase on that price, 
then it negates the essence of mushārakah.467 
 
6.2.1.3. Discussion on the Opinions of the Scholars 
Based on the above opinions of the scholars, the differences among the scholars circulate 
around whether the MM home financing falls under the shirkat al-milk or shirkat al-‘aqd 
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category. In the following sections, definition, characteristics, and conditions for both 
types of partnership are provided to clarify this issue. After that, scholars’ opinions are 
discussed on (1) wa‘d and capital guarantee, (2) wa‘d in the case of default, (3) wa‘d and 
the purpose of the contract (muqtada al-‘aqd). Finally, the preferred opinion is provided.  
 
A. Shirkat al-Milk and Shirkat al-‘Aqd 
In the classical books of Islamic jurisprudence (fiqh), the Hanafi scholars broadly 
discussed different issues related to shirkat al-milk and shirkat al-‘aqd. They are the 
proponents of dividing the partnership (shirkah) into these two main categories while 
scholars from other schools (madhhab) do not explicitly mention this categorisation. 
‘Alā’ Al-Din Al-Kāsāni, a prominent Hanafi jurist defines shirkat al-milk as: 
 لصلأا في ةكرشلا لعفب تبثي عون :ناعون كلاملأا ةكرشو ،دوقعلا ةكرشو كلاملأا ةكرش :ناعون
 بهوي وأ ،ائيش ياترشي نأ وحنف امهلعفب تبثي يذلا )امأ( .امهلعف يرغب تبثي عونو ،ينكيرشلا
 هب قدصتلماو هب ىصولماو بوهولماو ىترشلما يرصيف لابقيف ،امهيلع قدصتي وأ ،امله ىصوي وأ ،امله
هنيب اكترشم ثورولما نوكيف ائيش ثارو نبأ ثايرلماف امهلعف يرغب تبثي يذلا )امأو( .كلم ةكرش ام
.كلم ةكرش امهنيب اكترشم 
Translation: Basically, partnership is of two kinds: (1) shirkat al-amlak 
(joint-ownership) and (2) shirkat al- ‘uqud (contractual partnership). 
Shirkat al-amlak is of two types. The first type is realised through the 
action of the partners, and the second type is realised without their 
actions. The first type which is realised through the action of the 
partners is that, they [the partners] jointly purchase something, or they 
are gifted something, or given by will, or given by charity; and then, 
they have accepted it. Therefore, the purchasers, the gift recipients, the 
bequeathed, the charity recipients become partners between them in 
shirkat al-milk (joint ownership). Another type [of shirkat al-milk], 
which is not realised through the actions of the partners, is through 
inheritance. In this case, they [partners] are inherited something. 
Therefore, the inheritors become partners between them in shirkat al-
milk [joint ownership]. 468  
 
Based on the definition above, shirkat al-milk is a kind of joint ownership where 
two or more people own something either they purchase it together or they have received 
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it through gift, will, charity, and inheritance. Therefore, when two or more individuals 
jointly own an asset then their partnership can be named as shirkat al-milk. 
In discussing the Shari‘ah rulings (ahkam) relating to shirkat al-milk, scholars 
mention that every partner is like a stranger in another partner’s portion in the asset. It is 
not allowed for a partner to perform any transaction on another partner’s portion without 
his permission. This is because the authority to have any transaction on any property 
requires either ownership or custodianship but no partner has any ownership or 
custodianship on another partner’s portion. Further, every partner is free to perform any 
transaction on his own share of the asset. It is allowed by a partner to sell his share of the 
asset to a third party without taking permission from another partner. However, in the 
case of undivided joint-ownership, a partner is required to get permission from another 
partner to sell his share to a third party.469  
Followed by shirkat al-milk, the Hanafi jurists define shirkat al-‘aqd as a 
contractual partnership. Ibrahim bin Muhammad Al-Halabi defines it as follows:  
  اهعطقي ام مدع اهطرشو ،لوبقلاو بايجلإا اهنكرو ،رخلآا لبقيو اذك في كتكراش اهمدحأ لوقي نأ
اهمدحلأ حبرلا نم ةنيعم مهارد طرشك 
Translation: It is to pronounce by one partner, “I entered into a 
partnership with you in this matter” and the other partner accepts. Its 
pillars are ijab [offer] and qabul [acceptance]. Its condition is not to 
stipulate something that shuts it down e.g. stipulating a fixed amount of 
dirham [silver coin] from the profit for one of the partners. 470  
 
 This definition reveals that shirkat al-‘aqd is a contract where ijab and qabul are 
necessary. The basic condition for shirkat al-‘aqd is that there should not be any 
stipulation of a fixed amount of profit for a specific partner. From this condition, it can 
be realised that the intention to profit is involved with shirkat al-‘aqd. In another 
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definition provided by ‘Ala’ Al-Din Al-Haskafi, it becomes clear that the intention to 
profit is an integral part of shirkat al-‘aqd. He states:  
حبرلاو لصلأا في ينكراشتلما ينب دقع نع ةرابع 
Translation: It is a contract between the contributors in principal and 
profit.471  
The above definition states that shirkat al-‘aqd is a contract between the partners 
where every partner’s contribution in the capital and the ratio of profit is decided. While 
discussing the conditions for shirkat al-‘aqd, Badr Al-Din al-‘Ayni cites that as the 
intention in shirkat al-‘aqd is to get profit through business then the Shari‘ah condition 
for this type of partnership is that the subject matter of the contract should be capable of 
accepting wakalah (trusteeship).472 Therefore, we can determine that shirkat al-‘aqd is a 
contractual partnership where the intention is to get profit through business. The partners 
decide their capital contribution and profit sharing ratio at the beginning of the contract.   
 It can be concluded from the discussion above that shirkat al-milk is a partnership 
where two partners co-own an asset. The intention in shirkat al-milk is to achieve 
ownership on an asset. However, after establishing the shirkat al-milk, every partner is 
free to execute any transaction on his own portion unless it is an undivided ownership. In 
an undivided ownership, the partners are required to take permission from another partner 
to make any transaction on the asset. On the other hand, shirkat al-‘aqd is a partnership 
where two partners agree the capital contribution and the profit sharing ratio between 
them with the intention to do business. 
 After discussing the types of partnerships, it is pertinent now to reflect on the 
opinions of the scholars on MM financing. Considering the argument provided by Asmadi 
Mohamed Naim, it can be argued that in MM home financing, the shirkat al-milk does 
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not change into shirkat al-‘aqd. This is because shirkat al-milk is already realised through 
co-purchasing the property by the bank and the customer. After the shirkat al-milk is 
executed, every partner is free to perform any transaction in relation to his own portion. 
In MM home financing, the bank rents his portion of the property to the customer. 
Therefore, there is no agreement here on the mutual investment of the property. If one 
partner invests only his portion of the property with the intention to get profit then the 
shirkat al-milk does not change into shirkat al-‘aqd. The shirkat al-milk will only change 
into shirkat al-‘aqd when both of the partners mutually agree to invest the whole 
partnership property.   
 In the case of an undivided ownership, one partner is required to get permission 
from another to lease his portion of the property. In MM home financing, since the bank 
leases his portion of the property to the customer who is the other partner in the undivided 
ownership then implicitly the permission is given. Furthermore, Muhammad Taqi Usmani 
mentions that there is no objection from the scholars if one partner leases his portion of 
the property to the other partner in an undivided ownership. He further argues that the 
first step in MM home financing is to create shirkat al-milk which can be made in various 
ways including joint-purchase by the individuals. Hence, there should not be any question 
related to initiating this shirkat al-milk.473 
 
B. Wa‘d and Guarantee to the Capital  
When MM home financing comprises shirkat al-milk then the issue of wa‘d as a 
mechanism to guarantee the capital is eliminated. In shirkat al-milk, one party is allowed 
to purchase another party’s portion with a price mutually agreed between them. 
Therefore, it should be allowed to purchase the bank’s portion of the property with a fixed 
                                                     
473 Usmani, An Introduction to Islamic Finance, 59-60. 
193 
 
price which is decided earlier disregarding the market price. However, it is preferable to 
follow the market price. In this regard, Usmani states: 
It will be preferable that the purchase of different units by the client is 
effected on the basis of the market value of the house as prevalent on 
the date of purchase of that unit, but it is also permissible that a 
particular price is agreed in the promise of purchase signed by the 
client.474 
 
Finally, even though the bank sells its share to the customer at face value but still 
there are some elements of risk there. The wa‘d to purchase at face value only minimises 
certain risk factors but there are possibilities that the property might be disappeared. 
Moreover, there are certain cases whether the customer is not bound to fulfil his promise 
e.g. death, bankruptcy and other Shari‘ah permitted excuses.  
 
C. Wa‘d in the Case of Default 
Prohibiting the wa‘d which is given by the customer to purchase the bank’s share in case 
of default is subject to further discussion. It is agreed by the scholars that the creditor 
should free the debtor or postpone the debt settlement in case of difficulty. Nonetheless, 
this wa‘d acts as a deterrent for the customer to abuse this musharakah financing. Similar 
to BMPO, the wa‘d is an instrument here to recover the bank’s loss when the customer 
does not fulfil his commitment. This is because the bank has an expectation that the 
customer will purchase the bank’s share along with paying the monthly rentals. Therefore, 
when the customer defaults then wa‘d caters the recovery process. As discussed in chapter 
two, the promisee can seek compensation if there is a loss incurred due to the breach of 
the promisor. Therefore, it is fair for the bank to recover loss if the customer defaults. 
There is still justice and fairness in handling the default case using wa‘d. The 
financier cannot force the client to purchase the property in case the property is not 
available. The property must be available. This is because wa‘d is not a contract. 
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Therefore, the bank cannot ask the customer to purchase something which is not in 
existence. Besides, the bank can take only the actual loss incurred from the proceeds of 
the property action. If there is a profit, the financier should share it with the customer 
according to their ownership ratio. The bank will bear loss if the proceeds from the 
property auction is not sufficient to recover loss and at the same time, the client becomes 
bankrupt.   
 
D. Wa‘d and the Purpose of the Contract (Muqtada al-‘Aqd) 
When MM home financing is considered as shirkat al-milk then wa‘d does not violate the 
purpose of the contract (muqtada al-‘aqd). As mentioned earlier, the purpose of shirkat 
al-‘aqd is to make investment with sharing profit and loss which is not the purpose of 
shirkat al-milk. The purpose of shirkat al-milk is just to create ownership. Therefore, there 
is no violation of muqtada al-‘aqd if the bank does not share profit and loss with the 
client.  
However, the researcher believes that using the term “musharakah” for this home 
financing product is inappropriate. This is because many consider it as shirkat al-‘aqd 
due to this name. They argue that the financier should share profit and loss with the client 
to execute the true musharakah. However, the world “shirkah” is basically used in the 
classical literature of Islamic jurisprudence. Accordingly, “ijarah under shirkat al-milk” 
should be more appropriate name for this product.   
 
6.2.1.4. The Weightiest Opinion 
From the contractual perspective, it should be legitimate to use binding wa‘d in MM home 
financing because it is shirkat al-milk. In shirkat al-milk, the financier is allowed to sell 
his share to the client with a price fixed earlier. Moreover, as the purpose of shirkat al-
milk is to create ownership, then it does not violate the muqtada al-‘aqd. Using wa‘d is 
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not the total elimination of risk due to the existence of certain risk factors. Furthermore, 
the wa‘d in case of default is suitable to deter the client abusing the facility and it is fair 
both for the bank and the customer.  
 From the macro-level perspective, in the present banking industry in Malaysia, it 
is quite difficult for the bank to offer MM home financing without this wa‘d. Wa‘d is a 
need to minimise the bank’s market risk as well as the default risk. Burhanuddin Lukman, 
former Shari‘ah board of Al-Rajhi Banking & Investment Corporation (Malaysia) Berhad 
reveals that the Shari‘ah board in Al-Rajhi attempted to introduce MM home financing 
using a non-binding wa‘d but it was not possible due to high market risk.475 Therefore, 
the binding wa‘d-based MM home financing is the practical solution for now. 
 Furthermore, if MM home financing is not used then the possible alternatives for 
home financing are BBA, tawarruq and murabahah. However, those types of financing 
are fully debt-based. Under those financing modes, the purchase price of the property is 
always a debt on the client. In that case, the client has a bigger obligation than MM home 
financing. In MM home financing, the client has no debt with the financier at the 
beginning of the contract. The client only gives wa‘d to purchase the bank’s share on 
gradual basis and at the time of default. As mentioned earlier, wa‘d is not a contract 
(‘aqd). Therefore, the purchase price is not a debt on the client in MM home financing. 
There are differences between a binding-wa‘d and a contract. 
 In fact, wa‘d is injected in MM home financing due to some practical needs. When 
the theory is put into practice then a number of problems come across. Among these 
problems are for example, capital reserve requirement. When there is no wa‘d in the 
product, the bank is required to reserve a larger amount of money against this MM 
financing. This creates hardship for the bank and they opt for alternative debt-based 
financing e.g. BBA and tawarruq. Therefore, considering the needs and challenges of the 
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industry on the ground, the applied juristic reasoning (ijtihad tatbiqi) suggests that the 
binding wa‘d-based MM home financing should be allowed for the time being. 
 However, it is recommended to practice a higher risk sharing product by the bank 
where the financier takes more risk and consequently, there is less burden on the client. 
Therefore, it is highly encouraged for the banks to make an effort to keep out from the 
wa‘d which is given by the customer with reference to the case of default. Using only one 
wa‘d to purchase the property on a gradual basis should be the ideal practice.  
 
6.2.2. Wa‘d as a Hilah in Treasury Products 
Hilah means trick. Islamic jurists (fuqaha’) generally divide hilah into two types which 
are: (1) permissible hilah and (2) non-permissible hilah.476 Pertaining to the usage of wa‘d 
in Islamic treasury products i.e. Islamic FX forward, IPRS, ICCS and IRS, a number of 
scholars claim that wa‘d is a non-permissible trick to legalise prohibited conventional 
derivatives in Islamic finance. However, another group of scholars argue that wa‘d is a 
permissible trick to innovate Islamic treasury products. The following sections provide a 
detailed discussion on this matter.  
 
6.2.2.1. Wa‘d is a Non-Permissible Hilah 
A number of studies argue that wa‘d is a non-permissible hilah to allow the conventional 
derivatives in Islamic finance. The usage of wa‘d in the derivatives is a form over 
substance to achieve an illegitimate outcome. Therefore, this practice should stop. 
Although these studies mostly criticise the “total return swap” and do not directly question 
the validity of the wa‘d-based treasury products which are found in this study but the 
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arguments provided by those studies indirectly relate to all the wa‘d-based treasury 
products.477  
 In the Malaysian context, Azman Mohd Noor strengthens the issue that the usage 
of wa‘d in the Islamic treasury products is similar to the conventional practice. He argues 
that the wa‘d is a hilah to reach a goal which is similar to a conventional derivative. The 
scenario of wa‘dan is fictitious and it is not acceptable. Furthermore, it involves 
gambling. This is because an exchange rate between two currencies is fixed for example, 
USD 1 = MYR 3.2. Party A promises that if the price of USD goes up from this fixed rate 
then he will sell to party B on this fixed rate. On the other hand, party B promises that if 
the price of USD goes down then he will purchase from the party A on this fixed rate. Let 
say, in the transaction date, if USD 1 = MYR 3.5, then based on the promise earlier, the 
party A is bound to sell to party B on USD 1 = MYR 3.2. In this event, the party A will 
lose because he is bound to sell the USD to party B below the market price. Therefore, it 
is gambling.478  
 Comparing with the previous view, Burhanuddin Lukman holds a flexible 
position. He views that wa‘d is a kind of hilah in Islamic treasury product. However, 
whether it is permissible hilah or otherwise depends on how the industry is using it. The 
existing wa‘d-based swaps (IPRS, ICCS and IRS) might be allowed for the time being as 
it is lesser of the two evils. He suggests commodity murabahah as a better alternative for 
wa‘d.479 
 
6.2.2.2. Wa‘d is a Permissible Hilah 
Opposing the first opinion, the majority of the scholars in Malaysia allow the usage of 
wa‘d in treasury products with the condition that it is only for hedging purpose. Lahsasna 
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believes that wa‘d is a permissible legal trick (hilah) in swaps (i.e. ICCS, IPRS and IRS). 
He argues that wa‘d is the best solution which has been achieved so far to accommodate 
some products. There may be something better in the future but right now wa‘d is the best 
solution to accommodate swaps, FX forwards, and other derivatives in Islamic finance. 
Others may invalidate the practice of wa‘d in Islamic derivatives arguing that in 
substance, they are similar to the conventional derivatives. However, this may lead the 
clients to purchase the conventional products right away. Therefore, we can say that wa‘d 
is the lesser evil between the two. Even though there is an element of doubt in wa‘d, it is 
still regarded the best solution.480  
 Similarly, Muhammad Yusuf Saleem states that as long as the treasury products 
are used for the purpose of hedging then it should be fine.481 Responding to the hilah 
issue, Shamsiah Mohamad argues that if the hilah does not contravene the texts of the 
Shari‘ah, the objective of Islamic law (maqasid al-Shari‘ah) and the purpose of the 
contract (muqtada al-‘aqd) then it is allowed. However, she points out that it is quite 
difficult to decide the intention of the parties in the case of derivatives. Sometimes, one 
party’s intention is to mitigate the risk while the other party’s intention is to speculate. 
Nevertheless, it is also not fair to disallow derivatives arguing that mostly the derivatives 
are for speculation.482 
 Regarding the intention of the parties using derivatives, Mohamad Akram Laldin 
suggests that the regulatory body e.g. central bank, securities commission etc. is the most 
eligible party to set parameters on this. He cites that it is agreed that there are some 
elements of hilah in the Islamic swaps but then, it is up to the regulator to decide when 
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these products can be used, when cannot be used and what the limit is. This is because 
the regulatory body understands the market, knows when someone intends to speculate.483 
 Emphasising on the permissibility of Islamic hedging instruments in Malaysia, 
Mohamad Akram Laldin adds that if we do not allow some hedging products then people 
will choose conventional products. Therefore, we should allow these products for hedging 
purposes. In general, most of the Shari‘ah scholars who allow Islamic derivatives always 
mention that these instruments must be used as risk management tools and not for 
speculative purposes.484  
 After having allowed the Islamic treasury products in Malaysian banks, Aznan 
Hasan explains the mechanism to find out someone’s intention to hedge. He discusses 
that there is no gambling in Islamic treasury product. This is because the intention here is 
to hedge. Therefore, these instruments are named as Islamic hedging instruments but not 
derivatives. In case of ICCS and IPRS, the underlying Shari‘ah concept is tawarruq and 
wa‘d. The party who is asking for derivatives should show that he has some underlying 
to ensure that his intention is to hedge. If the party cannot show that he has some 
underlying which require hedging, he is not allowed to enter into any derivative 
transaction. Underlying means the contracts that the financial institution has entered into 
which require hedging. For example, if a financial institution has ijarah financing in a 
different currency then he is eligible to enter into ICCS. Therefore, these instruments are 
not hilah to legalise gambling.485  
 Corresponding to the usage of wa‘d in treasury products, Rusni Hassan states that 
not only the treasury products but most of our Islamic banking products have the issue of 
hilah. However, in case of treasury products, the issue is more relevant due to wa‘d. 
Therefore, it is mandatory to consider a few factors while determining the Shari‘ah 
                                                     
483 Mohamad Akram Laldin, interview with the researcher, 14 October 2014. 
484 Ibid. 
485 Aznan Hasan (Chairman of the Shariah Committee, Maybank Islamic Berhad), interview with the 
researcher, 13 January 2015. 
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rulings for this issue. Firstly, the necessity of these instruments in Islamic finance depends 
on whether Islamic finance can survive without these instruments, and whether these 
instruments bring about welfare (maslahah) for Islamic finance. Secondly, the decision 
on this issue should not be taken individually rather a country or the Shari‘ah board 
representing the country should decide on this. Finally, responding to this issue may differ 
from case to case or country to country.486  
 Based on the above factors, the Malaysian scholars believe that without the 
commencement of these Islamic hedging instruments, the future of Islamic finance will 
be handicapped in one side. This is due to our target that Islamic finance should provide 
the comprehensive alternative for conventional finance. This means that Islamic finance 
should provide appropriate alternative to whatever product conventional finance have. 
Furthermore, at this point of time, Islamic finance is very small compared with the 
conventional finance. Therefore, Islamic finance is always under the dominance of 
conventional finance which requires that the bank would be just a financial intermediary 
but not a trader or business partner. Based on this situation, there must be someone to 
pioneer these hedging instruments in Islamic finance. These instruments may not be 
perfect at this situation due to the dominance of conventional finance but there must be 
some initiative. Afterword, we should improve the things. As a result, we can conclude 
that wa‘d is a way out (makhraj) rather than a trick (hilah) to initiate these hedging 
instruments in Islamic finance.487  
 
6.2.2.3. Discussion of the Opinions and the Weightiest Opinion 
Based on the above discussion, we can say that all scholars agree that when the Islamic 
hedging instruments are used for speculation then it is prohibited. This is because 
                                                     
486 Rusni Hassan (Member, Shari‘ah Advisory Council of Bank Negara Malaysia), interview with the 
researcher, 12 January 2015. 
487 Ibid. 
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speculation is the opposite of risk management. The speculator intentionally takes higher 
risk to achieve higher profit. At the same time, the speculator may encounter a greater 
loss if his anticipation does not come true.488 Furthermore, it is unproductive and abusive 
in nature. Although minor speculation is tolerable but excessive of it is harmful. It is a 
kind of non-productive practice of society’s scare resources.489 Therefore, it may bring 
about harm (mafsadah) in Islamic finance. Rodney Wilson mentions in this regard:  
If trading is viewed as productive and socially desirable, then 
speculative behaviour is clearly precluded. The latter is virtually by 
definition both unproductive and socially undesirable because of its 
potentially exploitative nature. Speculation can be both deliberate and 
unintentional, but because of the moral unambiguity of the latter, 
practices which might result in speculation should be avoided. It is for 
this reason that forward, futures and options dealing are viewed as 
potentially corrupting by modern specialists in Islamic finance.490 
 
Speculation should not be allowed in Islamic finance as Islamic finance is based 
on justice and fairness. Furthermore, speculation is an unproductive way to gain wealth. 
In this sense, there is similarity between gambling and speculation because gambling also 
is an unproductive way to gain wealth. In this regard, Sami Al-Suwailem mentions that 
whenever taking risk is commended in Islam is due to the creation of wealth and the value 
added. Therefore, we can differentiate between legitimated and illegitimated risk. Risk is 
legitimated when it is a need for value creation.491  
The classical Islamic scholar Ibn Taymiyah outlined the border between 
permissible and non-permissible risk in Islamic Shari‘ah with his following statement: 
 في الله ىلع لكوتيو ،حبرب اهعيبي نأ دصقب ةعلسلا يترشي نأ وهو :ةراجتلا رطخ ،نارطخ رطلخاو
 ،حبرب ةعلسلا يترشي نبم تييأ نأ هنم بلطيو الله ىلع لكوتي رجاتلاو ،راجتلل هنم دب لا اذهف ،كلذ
                                                     
488 Ephraim Clark and Dilip Kumar Ghos, Arbitrage, Hedging, and Speculation: The Foreign Exchange 
Market (Westport: Greenwood Publishing Group, 2004), 2.  
489 Seif El-Din Tag El-Din and M. Kabir Hassan, “Islam and speculation in the stock exchange,” in 
Handbook of Islamic Banking, ed. M. Kabir Hassan and Mervyn K. Lewis (Massachusetts: Edward Elgar 
Publishing, Inc. 2007), 240.  
490 Rodney Wilson, “Islamic Financial Instruments”, Arab Law Quarterly 6, no. 2 (1991), 209.  
491 Sami Al-Suwailem, “Hedging in Islamic Finance” (Occasional paper no. 10, Islamic Development Bank, 
Jeddah, 2006), 57. 
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كلذك لاإ نوكت لا ةراجتلاف ،ًناايحأ رسيخ دق ناك نإو.  نمضتي يذلا رسيلما رطخ :نياثلا رطلخاو
نلماو ةسملالما عيب لثم ،هلوسرو الله همرح يذلا اذهف ،لطابلبا سانلا لاومأ لكأ .ةذبا 
Translation: Risk is of two kinds. [The first type is] Commercial risk: it 
exists in purchasing a commodity with the intention to sell it with profit 
and relying on Allah (SWT) in that. This type of risk is necessary for 
the merchant and he relies on Allah (SWT) and ask from Him that may 
someone come to purchase his commodity with profit. Even though 
sometimes the merchant loses but a business cannot be done without 
this. The second type of risk is the risk of gambling, which involves 
eating someone’s wealth illegally. This is what Allah (SWT) and his 
messenger (SAWS) have prohibited e.g. touch sale (bay‘ al-
mulāmasah), toss sale (bay‘ al-munābadhah).492 
 
Based on Ibn Taymiyah’s above statement, excessive speculation should go under 
the non-permissible risk. This is because it is not involved with trading risk rather it is 
closed to the risk of gambling. Therefore, any financial instrument intended for excessive 
speculation should not have any room in Islamic finance. In many cases, although the 
product structure looks fine, but based on the objective of the Shari‘ah (maqasid al-
Shari‘ah), it should be obstructed. The Sadd al-dharā’i‘ (blocking the means) principle 
may be applied in this regard.  
Looking back to the opinions of the scholars, the majority have allowed the 
Islamic treasury products for hedging purposes. Hedging is defined as a process to 
mitigate any risk exposure. It is an underlying safety net to protect the investor from any 
potential economic loss. In the case of currency hedging as an example, the intention of 
the hedger is to protect the existing position of the currency against any unpredictable 
movements of exchange rates in the future. Hedging is insurance for future risk. 
Conventional finance has developed a number of hedging instruments based on the types 
of risk e.g. futures, forward, swap, option etc.493  
                                                     
492 Ahmad bin ‘Abd Al-Halim bin ‘Abd Al-Salam bin Taymiyyah, Tafsiru Ayat Ashkalat, ed. ‘Abd Al-
‘Aziz bin Muhammad Al-Khalifah (Al-Riyad: Maktabah al-Rushd li al-Nashr wa al-Tawzi‘, 1996), 1:700-
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493 Clark and Ghos, Arbitrage, Hedging, and Speculation, 2; Brian Coyle, Hedging Currency Exposures: 
Currency Risk Management (Kent: Financial World Publishing, 2000), 14; El-Din and Hassan, “Islam and 
speculation in the stock exchange,” 243. 
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In general, hedging is a necessity for both Islamic and conventional finance. While 
justifying the need for currency hedging, Saadiah Mohamad et al. pointed out that it is 
currently difficult for a country to survive without international trade of export and 
import. When engaging with international trade then it certainly involves the exchange of 
foreign currency. Depending on the type of business and the distance between the parties, 
it sometimes requires longer than a month prior to the actual exchange. As a result, the 
majority of international trades are subject to exchange rate risk. Therefore, it is crucial 
for the business to estimate the required foreign exchange in the future along with 
adopting some earlier arrangements to hold the favourable exchange rate to protect itself 
from any undesirable situation. 494  
Considering the need for profit rate hedging, Asyraf Wajdi Dusuki pointed out 
that Islamic finance is not safe from the risk of interest rate volatility. This is because 
Islamic finance is required to use interest rate related benchmarks e.g. London Inter-Bank 
Offer Rate (LIBOR) or Base Lending Rate (BLR) in its financial practices due to the 
absence of a profit rate benchmark. As a result, Islamic finance is inevitably exposed to 
the interest rate risk in terms of its revenue and expense flows along with the value of the 
assets. Thus, profit rate risk mitigation is important for Islamic financial institutions for 
their sustainability, viability, and competitiveness in the market.495 
However, Islamic hedging instruments are limited to cater for the demand of the 
investors globally. It is difficult to mitigate market risk for Islamic finance because of the 
limited number of hedging instruments. Therefore, Islamic financial institutions require 
their own hedging instruments which are not the copy of conventional derivatives. The 
Islamic finance industry should meet the requirements of the Shari‘ah compliant financial 
                                                     
494 Saadiah Mohamad, Jaizah Othman, Rosmimah Roslin and Othmar M. Lehner, “The use of Islamic 
hedging instruments as non-speculative risk management tools,” Venture Capital: An International Journal 
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system and at the same time it is in need to mitigate the risk exposures of Islamic financial 
institutions and to enhance their creditworthiness in general.496 
Based on the need for hedging tools in the Islamic finance industry as mentioned 
above, if the primary sources of Islamic Shari‘ah are studied then it can be seen that both 
the Qur’an and the Sunnah provide a strong support for risk management in financial 
practices. The Qur’an provides two distinct examples of risk management. In Surah al-
Baqarah, the creditor is advised to take pledge from the debtor if both are travelling and 
writing down the debt agreement is not possible.497 This is a risk management tool to 
prevent any fraudulence in the future and any loss to the creditor’s assets. Moreover, it is 
observed in the story of prophet Yusuf (SAW) that he adopted a risk management 
mechanism when he asked the people of Egypt to save the surplus crops for seven 
consecutive years to encounter the droughts in the next seven consecutive years.498 
Furthermore, the following prophetic narration suggests that Muslims should take 
necessary actions to manage the risk of loss towards his property and then rely upon Allah 
(SWT).  
 .لكوتو اهلقعا لاق ؟لكوتأو اهقلطأ وأ لكوتأو اهلقعأ الله لوسر يا لجر لاق :لوقي كلام نب سنأ 
Translation: Anas bin Mālik (RA) narrates that a man asked [about his 
camel], “O messenger of Allah (SAWS)! Should I tie it [camel] and rely 
on Allah (SWT) or, should I leave it untied and rely on Allah (SWT)?” 
The messenger of Allah (SAWS) replied, “Tie it and then rely on Allah 
(SWT).”499  
 
The above prophetic statement is a guiding principle for every Muslim’s life 
where a Muslim is required to take all necessary actions based on his capability to manage 
his risk and after that, he should rely on Allah (SWT). It is not an Islamic practice to 
                                                     
496 Saadiah Mohamad et al., “The use of Islamic hedging instruments”, 209; Muhammad Al-Bashir 
Muhammad Al-Amine, “Risk and Derivatives in Islamic Finance: A Shariah Analysis,” in Contemporary 
Islamic Finance: Innovations, Applications, and Best Practices, ed. Karen Hunt-Ahmed (New Jersey: John 
Wiley & Sons, Inc. 2013), 332-333.  
497 Al-Qur’an, Surat Al-Baqarah: 282-283. 
498 Al-Qur’an, Surat Yusuf: 47-49. 
499 Narrated by Al-Tirmidhi, Kitabu sifati al-qiyamah wa al-raqa’iq wa al-war‘, Bab 60, Hadith no. 2517. 
See Al-Tirmidhi, Sunan al-Tirmidhi, 567.  
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ignore mechanisms for protection and completely rely on Allah (SWT) for either his own 
safety or his property. Therefore, we can resolve that this prophetic statement advises to 
adopt means for the protection of wealth. 
Another narration allows stipulation in a mudarabah venture to avoid risk.  
 لزني لاو اربح هب كلسي لا نأ هبحاص ىلع طترشا ةبراضم لاام عفد اذإ بلطلما دبع نب سابعلا ناك
 الله لوسر لىإ هطرش عفرف نماض وهف لعف نإف ةبطر دبك تاذ هب ىترشي لاو ياداو هب- الله ىلص 
 ملسو هيلع- .هزاجأف 
Translation: When ‘Abbas bin ‘Abd al-Muttalib (RA) handed over his 
assets for mudarabah then he used to stipulate on the partner (mudarib) 
that he should not take this asset across the sea, nor take them down to 
the bottom of a dry river bed, nor trade them for live animals. If he did 
any of these then he had to bear the compensation. Al-‘Abbas’s 
stipulation was reported to the messenger of Allah (peace be upon him) 
and he allowed it.500  
 
Al-‘Abbas (RA) did not allow the mudarib to perform certain actions which 
involved the risk that the business capital might destroy. The prophet (SAWS) permitted 
that stipulation. Therefore, we can come across that it is allowed in a business venture to 
take necessary precautions to avoid any risk of loss to the capital.  
Furthermore, the practice of hedging is in line with the noble objective of the 
Shari‘ah (maqasid al-Shari‘ah). Islamic jurists (fuqaha’) come across that the noble 
objective of the law giver in prescribing the Shari‘ah rulings are five which are: (1) the 
protection of religion, (2) protection of life, (3) protection of offspring, (4) protection of 
intellect, and (5) protection of wealth. Protecting the wealth is one of the five objectives 
of the Shari‘ah. It means that people’s property should be protected from any loss or 
destruction. Islamic Shari‘ah disallows any action that leads to the destruction of wealth. 
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2003), 6:184. 
206 
 
Therefore, consuming other’s property illegally, destroying other’s property, wasting the 
wealth without its prudent use, interest, gambling etc. are prohibited in the Shari‘ah.501 
As hedging is a means to protect the wealth of the hedger, then it should be a tool 
to achieve maqasid al-Shari‘ah. Affirming this view, Al-Suwailem cites: 
Hedging is used generally to denote neutralizing and minimising risk. 
In this respect, it naturally belongs to Islamic economic objectives. As 
such, this is not an issue and should not raise any concern. The issue, 
however, is how to reach this goal, and what means is used to meet this 
end. If the means involves pure speculation and gambling-like 
activities, it would be illegitimate, even if the objective is [noble]. Ends 
do not justify means, and thus noble ends necessitate noble means.502  
 
Based on the above, hedging is in line with the objectives of Islamic economics. 
Naturally, Islamic economic objectives should correspond the Shari‘ah objectives. 
However, there is a crisis to find out the Shari‘ah-compliant means to reach this goal. If 
a Shari‘ah-compliant instrument is used for hedging then it is not an evil. This is because 
if a legitimated means is used to reach to a legitimated end then it is allowed in the 
Shari‘ah. Abu Ishaq Al-Shātibi mentions in this regard:  
لهاطبإ مدقت تيلا ليلحا انضرف نإف ةيعرش ةحلصم ضقناو ايعرش لاصأ مده ام اهنع يهنلاو اهمذو ا
 لاو يهنلا في ةلخاد يرغف اهرابتعبا عرشلا دهش ةحلصم ضقانت لاو ايعرش لاصأ مدته لا ةليلحا نأ
 .ةلطبا يه 
Translation: A trick which was proceeded by annulment, disparagement 
and prohibition was the one that destroyed the root of the Shari‘ah and 
violated the welfare of the Shari‘ah. However, if we assume that a trick 
does not destroy the foundation of the Shari‘ah and does not violate the 
Shari‘ah testified welfare is not included in that prohibition and is not 
null.503 
 
The following prophetic narration provides the ground for adopting a legitimat 
means to reach to a legitimated end.  
أ لوسر ن-  ملسو هيلع الله ىلص- ج رمتب هءاجف بريخ ىلع ًلاجر لمعتسا،بين ف لوسر هل لاق
 الله-  ملسو هيلع الله ىلص- عاصلا ذخأنل ناإ ،الله لوسر يا اللهو لا لاقف ؟اذكه بريخ رتم لكأ :
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 الله لوسر لاقف ،ةثلاثلبا ينعاصلاو ،ينعاصلبا اذه نم-  ملسو هيلع الله ىلص- ف عب ،لعفت لا
.ًابينج مهاردلبا عتبا ثم مهاردلبا عملجا 
Translation: Allah’s Apostle (peace be upon him) appointed a man as 
the ruler of Khaybar who later brought some janib [dates of good 
quality] to the Prophet. On that, Allah’s Apostle (peace be upon him) 
said [to him]. “Are all the dates of Khaybar like this?” He said, “No, by 
Allah, O Allah’s Apostle! But we take one sa‘ of these [dates of good 
quality] for two sa‘ of other dates [of inferior quality] or, two sa‘ [dates 
of good quality] for three sa‘ [of inferior quality].” On that, Allah’s 
Apostle (peace be upon him) said, “Do not do so, but first sell the 
inferior quality dates for money and then with that money, buy janib 
[dates of good quality].”504 
 
In this prophetic narration, the prophet (SAWS) describes a sound mechanism to 
get out from riba. Here, the goal is noble which is to avoid riba, and the means to reach 
that goal is noble too which is selling the inferior quality of dates in the market first and 
then purchasing the good quality of dates with that money. 
Based on this, Malaysian wa‘d-based hedging instruments namely FX forward, 
ICCS, IPRS, and IRS should be allowed. This is because all these products have 
underlying contracts. It is unanimous among the scholars that the contractual 
arrangements are valid for all these hedging instruments. Therefore, these instruments are 
legitimate means to reach to a goal which is legitimated as well. Based on this argument, 
the issue that wa‘d is a non-permissible hilah should be disregarded.  
Along with this, it is noteworthy to mention that there is no issue of gambling 
involved with these instruments because of the underlying contracts in them. Every 
hedging instrument has some underlying contracts of sale and purchase as well as the 
wa‘d. These hedging instruments are different from gambling in a sense that they do not 
involve pure bet where one party gains another party’s wealth totally while the other party 
suffers a total loss of his asset. 
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Finally, there is a debate among the scholars on how to ensure that an Islamic 
treasury product is used solely for hedging purposes.505 There should be a clear borderline 
between hedging and speculation. Corresponding to this issue, Mohamad Akram Laldin 
has mentioned that the regulatory body should decide on this, as they are the most familiar 
with the market environment.506 However, Aznan Hasan has furnished the most precise 
standard to draw the borderline between hedging and speculation. He cites that when a 
financial institution intends to enter into any hedging instrument then it is required to 
show the underlying which requires hedging. When a financial institution has some 
underlying contracts which needs hedging then it should be allowed to use the hedging 
instruments.507 This mechanism might be the most preferred standard to make a distinct 
line between hedging and speculation.  
  
6.2.3. Wa‘d and Exploitation to the Opposite Party 
The issue of exploitation is related to the ordinary wa‘d. While only one wa‘d is used in 
some products then it may overlook the interest of the other party. The issue is brought 
up in relation to FX forward and BMPO. In both products, only the customer provides 
wa‘d to the bank to purchase a commodity or currency in a future date. However, the 
bank does not provide any wa‘d to the customer. Therefore, the bank has no obligation to 
sell to the customer. As a result, it is possible that the bank will take advantage by not 
selling the item to the customer in case the market price of the item is higher than the 
wa‘d price. In BMPO financing, it may not be a great concern but it is a notable issue in 
FX forward. However, a group of scholars hold that even though the bank does not give 
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any wa‘d to the client but it does not lead the bank to exploit the client. The following 
sections provide details on this issue. 
 
6.2.3.1. Wa‘d as a Means to Exploit the Client   
Azlin Alisa Ahmad and Shofian Ahmad concluded that using only one wa‘d is a kind of 
injustice on the client in FX forward. They suggested using wa‘dan to avoid injustice on 
the other party.508 A number of Shari‘ah scholars supported their view. Shamsiah 
Mohamad agrees that only wa‘d from the customer is an exploitation to the customer. 
This is because the customer may face losses due to no obligation on the bank to sell. For 
example, in the case of MM house financing, if the housing project is abandoned then the 
bank is not bound to provide house to the customer. Therefore, wa‘d from the bank is 
needed. She concludes that in this case muwa‘adah is better than wa‘d to exercise 
justice.509 
 Furthermore, Aznan Hasan mentions that wa‘dan has come out to cater justice for 
the customer. Previously, there was only one wa‘d from the customer to execute a sarf 
contract in the future with the bank. It was commonly understood that the bank would 
never default. However, after having a number of cases where the bank defaulted, there 
is an urge to use two wa‘d. At present, there is nothing called too big to fail. Therefore, 
two wa‘d should be used. Alternatively, one wa‘d and one commodity murabahah can be 
employed in FX forward.510 
 Along with the Shari‘ah scholars, practitioners also agree that more than one wa‘d 
is needed to be fair with the customer. Ahmad Suhaimi Yahya argues that in the case of 
MM house financing, the bank should provide wa‘d as well. This is to protect the welfare 
of the customer when he asks for an early settlement. In some occasions, the house price 
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doubles after a few years. If there is no sale undertaking by the bank, then the bank may 
take the opportunity to sell.511 
 
6.2.3.2. Wa‘d is Not a Means to Exploit the Client 
Contrary to the previous opinion, some Shari‘ah scholars view that even though no wa‘d 
is given from the bank’s side but, it does not lead the bank to exploit the customer. 
Lahsasna states that customers provide wa‘d to the bank in order to mitigate the risk which 
is on the bank. Another wa‘d from the bank’s side is not necessary because banks are 
highly regulated, monitored, and audited. The strong corporate governance of the banks 
ensures that they will be committed with their customers. A similar type of monitoring 
cannot be done on the customer. Customers may disappear. Therefore, it is reasonable 
that the wa‘d is from the customer’s side only. Furthermore, until now, there is no such 
instance where the bank did not fulfil his commitment with the customer.512 
 Mohamad Akram Laldin points out that wa‘d from the customer’s side only is not 
injustice on the customer. This is because if the bank does not fulfil any of his obligation 
then it will be exposed to a huge reputational risk. In the occasion of FX forward, the 
bank is obliged to fulfil his obligation due to a huge reputational risk. Banks have no 
difficulty to provide another wa‘d to the customer but it is not needed.513  
 
6.2.3.3. Discussion of the Opinions and the Most Substantial Opinion 
Reflecting on the above opinions of the scholars, it can be seen that their concern is 
whether the customer’s risk is protected. The first group views that banks should provide 
wa‘d to the customer to protect the customer’s interest. The ground for this opinion is that 
at the current economic situation, banks may default as well. There is a possibility that 
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banks also breaches its obligation. Another group of scholars believe that wa‘d from the 
bank’s side is not required as the bank usually fulfils its obligation due to reputational 
risk. In addition, banks are highly monitored. Therefore, it is commonly understood that 
they will fulfil their commitments. 
 From the Shari‘ah perspective, all transactions should be free from injustice. 
Islamic Shari‘ah requires that every party is treated fairly in any contractual binding. Ibn 
Taymiyah mentioned in this regard:  
ملظلا نع يهنلاو لدعلا قيقتح لىإ دوعي تلاماعلما نم ةنسلاو باتكلا هنع ىنه ام ةماع نإف  
Translation: Indeed, whatever the Qur’an and Sunnah have prohibited 
in transactions as a whole fall into realising justice and preventing 
injustice.514 
  
If there is an element of injustice in the practice of wa‘d then it should not be 
allowed in the Shari‘ah.  
The Shari‘ah also allows the contracting parties to stipulate conditions in 
contracts with the conditions that it does not lead to legalising riba, maysir, and gharar. 
The stipulation should not violate the purpose of the contract (muqtada al-‘aqd) and they 
should not lead to consuming other’s property illegally.515 The prophet (SAWS) said: 
 اطرش لاإ مهطورش ىلع نوملسلماو امارح لحأ وأ لالاح مرح احلص لاإ ينملسلما ينب زئاج حلصلا
امارح لح وأ لالاح مرح 
Translation: It is permitted for the Muslims to make reconciliation 
among themselves except the reconciliation that prohibits the lawful 
(halal) and permits the unlawful (haram). Muslims are required to fulfil 
the stipulations made among themselves except the stipulation that 
prohibits the lawful (halal) and permits the unlawful (haram).516  
 
Based on the above hadith, it can be argued that wa‘d from only one party does 
not lead to an oppression on the other party. This is because it is similar to stipulating 
                                                     
514 Taqi Al-Din Ahmad bin Taymiyah, Majmu‘atu al-Fatawa, ed. Anwar Al-Baz and ‘Amir Al-Jazzar (Al-
Mansurah: Dar al-wafa’ li al-tiba‘ah wa al-nashr wa al-tawzi’, 2005), 28:213.  
515 Muhammad Uthman Shubayr, Al-Mu‘amalat al-Maliyyah al-Mu‘asirah fi al-Fiqh al-Islami (‘Amman: 
Dar al-Nafa’is, n.d.), 20. 
516 Narrated by Tirmidhi, Kitab al-ahkam ‘an rasuli Allah sallallahu ‘alayhi wa sallam, Bab ma dhukira ‘an 
rasuli Allah sallallahu ‘alayhi wa sallam fi al-sulh bayna al-nas, Hadith no. 1352. See Al-Tirmidhi, Sunan 
al-Tirmidhi, 318. 
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conditions on other party in a contract. There is an element of consent (rida) between the 
parties when one party is providing wa‘d. Hence, we can resolve that wa‘d from one side 
should be allowed in the Shari‘ah.  
Nevertheless, looking into this issue from an economic perspective, it can be seen 
that the customer’s interest is not protected in FX forward. This is because the customer 
is at the risk that the bank may not fulfil its wa‘d. Even though it is argued that banks are 
highly monitored and because of that they will fulfil the commitment, it is still 
unacceptable. The world has recently seen that a number of giant reputed banks default. 
The recent financial crisis of 2007-2008 taught us that there is no such financial institution 
called “too big to fail”.517 Felix Roth pointed out that after the financial crisis in 2008, 
people in Europe have lost trust on their financial institutions.518 Therefore, even though 
banks are highly monitored, it is still possible that those banks are breaching their 
commitments. Therefore, the customer’s interest should be protected, especially those 
who are vulnerable. 
 
6.2.4. Similarity with Forward Contract (Bay‘ al-Ajal bi al-Ajal) 
The issue of forward contract (bay‘ al-ajal bi al-ajal) is triggered in relation to MM home 
and property financing, AITAB vehicle financing, and one treasury product which is IRS. 
The issue is whether wa‘daan in the above mentioned products makes any difference to 
muwa‘adah. A group of scholars believe that muwa‘adah as a binding promise on both 
parties is not allowed as it is similar to a forward contract (bay‘ al-ajal bi al-ajal). They 
question the application of wa‘dan in these three products opining that the application of 
wa‘dan in these products are similar to muwa‘adah. Therefore, it is not allowed as it is as 
                                                     
517 Hyun Song Shin, “Reflections on Northern Rock: The Bank Run that Heralded the Global Financial 
Crisis,” The Journal of Economic Perspectives 23, no. 1 (Winter 2009), 101-120; Andreas Barth and Isabel 
Schnabel, “Why banks are not too big to fail – evidence from the CDS market,” Economic Policy 28, no. 
74 (April 2013), 335-369.  
518 Felix Roth, “The Effect of the Financial Crisis on Systemic Trust,” Intereconomics 44, issue. 4 (July 
2009), 203-208.  
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good as a forward contract (bay’ al-ajal bi al-ajal). Some view that the practice of wa‘dan 
in the above-mentioned products is different from muwa‘adah and should be allowed in 
the Shari‘ah. 
 
6.2.4.1. Wa‘dan is Similar to Muwa‘adah or Forward Contract (Bay‘ al-Ajal bi al-
Ajal) 
Muhd Ramadhan Fitri Ellias cites that in wa‘dan, the different events referred to seem to 
be fictitious. Usually, an exchange rate between MYR and USD is fixed. If the market 
rate of USD is higher than the fixed rate then one party promises to sell, and if the market 
rate of USD is lower than the fixed rate then another party promises to purchase. It is a 
kind of muwa‘adah because the rate of USD will either go up or down. There is no option 
for that.519  
 Burhanuddin Lukman reveals that he has come across a few products, which are 
based on wa‘dan as claimed by some scholars. These products are actually based on 
muwa‘adah because the promise is given on the same subject matter. In the case of 
currency transactions, it is inevitable that one of the events will occur. The price will 
either go up or down. It is merely playing with words. In essence, it is actually 
muwa‘adah.520 
 Similarly, Azman Mohd Noor does not accept the difference between wa‘dan and 
muwa‘adah. He argues that the end effect of wa‘dan is similar to a forward contract (bay‘ 
al-ajal bi al-ajal). This is because the obligation of wa‘dan is similar to the obligation of 
a contract (‘aqd). An exchange rate between two currencies is fixed beforehand and then 
both parties are obliged to execute the sarf contract disregarding the market rate at that 
                                                     
519 Muhd Ramadhan Fitri Ellias, interview with the researcher, 13 November 2013. 
520 Burhanuddin Lukman, interview with the researcher, 31 December 2014.  
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time. Should one of the parties does not fulfil the undertaking, he is bound to pay 
compensation. This outcome is similar to a contract (‘aqd).521  
 
6.2.4.2. Wa‘dan is Not Similar to Muwa‘adah or Forward Contract (Bay‘ al-Ajal bi 
al-Ajal) 
Disagreeing with the previous opinion, Mohamad Akram Laldin argues that in the case 
of IRS, there are two obligations but they are different in terms of the subject matter. Even 
though it is bilateral, these two wa‘d are different because there are some elements in the 
subject matter that differentiate between the first wa‘d and the second wa‘d. This is why 
it is named wa‘dan which means two separate wa‘d. Therefore, wa‘dan should be allowed 
in AITAB as well as in currency transactions (IRS). The practice of wa‘dan in currency 
transactions (IRS) is allowed by BNM. Another reason to consider wa‘dan as two 
separate wa‘d is that between the two wa‘d only one of them will be triggered in the 
future. The two wa‘d will not be triggered together at one time. This is different from 
muwa‘adah where both of the wa‘d will be triggered at the same time.522 
 In relation to AITAB and MM home and property financing, Mohd Nazri Chik 
mentions that the concept of wa‘dan is employed here but it is not muwa‘adah. This is 
because the subjects of the wa‘d are different. As an example, the first wa‘d is to sell the 
commodity in this type of scenario, and the second wa‘d is to purchase the commodity in 
another scenario. Here, the scenario A and the scenario B are different. Pertaining to IRS, 
he pointed out that the wa‘d used there is not to execute a currency exchange contract 
(bay‘ sarf) in the future but it is to conclude a number of commodity murabahah 
(tawarruq/musawamah) transactions in the future. This is an innovation in Islamic 
finance due to contemporary business needs.523 
                                                     
521 Azman Mohd Noor, interview with the researcher, 24 July 2014. 
522 Mohamad Akram Laldin, interview with the researcher, 14 October 2014.  
523 Mohd Nazri Chik, interview with the researcher, 4 September 2013. 
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 Likewise, Lahsasna argues that in wa‘dan there are two different events or 
conditions in the undertakings where the first undertaking is connected to event A, and 
the second one is conned to event B. Even though the subject matter of the wa‘d is the 
same but as long as there are two different events then it is allowed.524 
 However, Shamsiah Mohamad opines that whether it is wa‘dan or muwa‘adah 
both should be allowed in the Shari‘ah. According to her, muwa‘dah as a binding promise 
on both of the parties is allowed in the Shari‘ah. There are some differences between a 
binding-muwa‘adah and a forward sale contract (bay‘ al-ajal bi al-ajal). Firstly, a future 
expression is used in muwa‘adah which is “I will purchase” and “I will sell”. It is 
unanimously agreed among the classical jurists (fuqaha’) that a future expression does 
not form a contract (‘aqd) rather a past or present expression is required to form a contract 
(‘aqd). Secondly, there are some differences between these two concepts in terms of their 
effects. While a forward contract immediately transfers the ownership of the asset to 
another party then muwa‘adah does not transfer the ownership of the asset to the 
promisor/promisee. Besides, the purchase price becomes a debt after a forward contract 
is executed but muwa‘adah does not create any debt obligation. Therefore, muwa‘adah 
is not similar to a forward contract (bay‘ al-ajal bi al-ajal) both in form and in substance. 
It is only a mutual promise to execute a contract in a future date.525  
 Corresponding to the above opinion, Saleem argues that a future expression e.g. 
“I will purchase” cannot execute a contract (‘aqd). There should be either a past 
expression e.g. “I purchased”, or a present expression e.g. “I purchase” in order to 
conclude a contract (‘aqd). Therefore, whether wa‘dan or muwa‘adah applied in the 
aforementioned products, they do not turn into a forward contract (bay‘ al-ajal bi al-
ajal).526    
                                                     
524 Lahsasna, interview with the researcher, 23 July 2014.  
525 Shamsiah Mohamad, interview with the researcher, 13 November 2014.  
526 Saleem, interview with the researcher, 1 October 2013. 
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6.2.4.3. Discussion of the Opinions and the Weightiest Opinion  
Having observed the opinions of the scholars, the first group of scholars have prohibited 
wa‘dan due to their doubt that it is similar to muwa‘adah. Their argument is that the two 
different conditions in wa‘dan are not real. In addition, the ultimate result for both wa‘dan 
and a forward contract (bay’ al-ajal bi al-ajal) is the same. This group of scholars would 
agree that, if wa‘dan involves two different real conditions then it is not muwa‘adah. 
Furthermore, when the ultimate result of wa‘dan is different from a forward contract (bay’ 
al-ajal bi al-ajal) then wa‘dan should be allowed.  
 Based on this, if we investigate MM home and property financing and AITAB 
vehicle financing then we can see that there is no muwa‘adah in these two products 
because each of the wa‘d is related to a different specific event. While the bank’s wa‘d is 
connected to the time of maturity of the contract then the customer’s wa‘d is related to 
the event of default. Therefore, we can conclude that the usage of wa‘dan should be 
allowed in both of the products. Similarly, there is no muwa‘adah in IRS. This is because 
the two wa‘d are linked to two different subject matters. While the bank’s wa‘d is to 
perform one type of musawamah contract, then the customer’s wa‘d is to perform another 
musawamah contract. Here, not only the conditions but also the subject matter for both 
wa‘d are different. Therefore, the researcher prefers the opinion that wa‘dan is used in 
the above three products where each of the wa‘d is related to a genuine different situation.  
 However, if it is assumed that muwa‘adah is employed in the above mentioned 
products then it can be reiterated from the discussion in chapter two that there are some 
fundamental differences between a binding-muwa‘adah and a forward sale contract (bay‘ 
al-ajal bi al-ajal). In muwa’adah, there is no offer (ijab) and acceptance (qabul) in the 
agreement which are the fundamental elements to conclude a contract (‘aqd). Moreover, 
in a forward contract, the ownership of the commodity is transferred to the purchaser and 
the purchase price has become a debt on the purchaser immediately after the contract is 
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executed. However, there is no transfer of ownership in muwa‘adah. When the promisor 
breaches the wa‘d without any valid excuse then he is obliged to compensate the promisee 
only the amount of loss incurred but not the total contract price. This is very much 
different from a forward contract where the full purchase price has become a debt on 
him.527 Therefore, it can be concluded that the outcome of muwa‘adah is different from 
a forward contract rendering it permissible to use muwa‘adah in MM home financing, 
AITAB, and IRS.  
 
6.2.5. Legal Challenges 
Even though Islamic banking in Malaysia is highly regulated with IFSA 2013 and the 
Central Bank of Malaysia Act 2009, it is not free from legal issue. The issue is related to 
the Contract Act 1950. Firstly, IFSA does not have any specific provision for wa‘d. 
Therefore, product documentation related to wa‘d mainly relies on the Contract Act 1950. 
There is no separate provision for wa‘d in the Contracts Act 1950. In chapter three, the 
researcher has discussed that there is a gap between wa‘d and the concept of promise in 
the Contracts Act 1950. Although it seems that the binding nature of a promise in the 
Contracts Act is similar to maliki scholars’ view regarding wa‘d, a promise in the 
Contracts Act is as good as a contract whereas wa‘d is different from a contract. 
 If wa‘d is treated as a contract based on the Contract Act 1950, it may trigger a 
big Shari‘ah issue. Rusni Hassan warns that when wa‘d is treated as a contract then it 
may invalidate a number of Islamic banking products. It may fall into the Shari‘ah 
prohibition of combining two contracts into one (bay‘atayni fi bay‘atin). Therefore, when 
a banking product is not valid from the Shari‘ah perspective, then it may cause harm to 
the bank along with the customer. This is because the bank might have disbursed some 
                                                     
527 Wazārah al-Awqāf wa al-Shu’un al-Islāmiyyah, Al-Mawsu‘ah al-Fiqhiyyah, 30:231; Al-Kāsāni, Badā’i‘ 
al-Sanā’i‘, 6:528-529; Al-Hattab, Mawāhib al-Jalil, 6:16; Ibn Hamzah, Nihāyatul Muhtāz, 3:375-380; Ibn 
Qudāmah, Al-Mughni, 6:7-9; Ibn ‘Arabi, Ahkām al-Qur’ān, 4:243; Al-Ghazāli, Ihyā’ ‘Ulum al-Din, 9:1580. 
218 
 
amount of money to the customer under the product agreement. The customer may argue 
that he has no obligation to pay to the bank as the contract is invalid due to the wa‘d.528  
 Apart from that, the customer may be the victim under the Contracts Act 1950. 
This is because breaching the promise under the Contracts Act is similar to breaching the 
contract. Therefore, the remedies for the breach under the Contracts Act is different from 
the wa‘d. From the Shari‘ah perspective, if the customer breaches the wa‘d then his 
obligation is to pay the actual loss incurred. However, in the Contracts Act, the customer 
is required to pay the full purchase price if the promise is broken. Furthermore, Shari‘ah 
has some flexibilities regarding wa‘d. If the breach of a wa‘d is due to a lawful excuse 
e.g. bankruptcy, death, duress etc., then there is no obligation on the customer to pay. 
However, there is no such flexibilities in the Contracts Act unless it is mentioned in the 
terms and conditions of the contract.529  
 Furthermore, when the customer provides wa‘d to purchase an asset from the 
bank, then Shari‘ah requires that the asset is in existence during the execution of the 
actual sale contract. However, there is no such requirement in the Contracts Act. 
Therefore, there happened a number of cases where the customer is obliged to pay the 
purchase price of the asset even though the asset has been disappeared. Abandoned 
housing project is one of the basic examples of this issue. Therefore, it can be said that 
the customer is the victim here due to the absence of any provision for wa‘d in the 
Contracts Act.530 
 Additionally, Yakoob mentions that the term “consideration” in the Contracts Act 
1950 has a wider sense than the maliki scholars’ explanation of “sabab/ta‘liq”. If a person 
changes his position relying on the promise then it has a “consideration”. Abstinence from 
                                                     
528 Rusni Hassan, interview with the researcher, 12 January 2015. 
529 Hakimah Yaacob, interview with the researcher, 30 October 2014; Rusni Hassan, interview with the 
researcher, 12 January 2015. 
530 Rusni Hassan, interview with the researcher, 12 January 2015. 
219 
 
performing an action is also a “consideration”. It is not necessarily restricted to whether 
any loss has incurred to the promisee or not.531  
 It may be argued that the contradiction between the Contracts Act 1950 and the 
Shari‘ah concept of wa‘d does not create any legal problem due to the superiority of SAC 
in giving judgments relating to any Islamic financial case. The Central Bank of Malaysia 
Act 2009 places SAC as the highest authority to do decide on any dispute regarding 
Islamic banking cases. Whatever decision SAC provides is binding in the court of law. In 
addition, when interviewed the legal officers in Islamic bank, they mentioned that they 
do not encounter any problem in preparing legal documentations for wa‘d. They believe 
that the existing legal system is sufficient to accommodate wa‘d in Islamic banking 
operations in Malaysia.532  
 However, Rusni Hassan and Hakimah Yaacob pointed out that Malaysia should 
revise the Contracts Act 1950 to make Islamic banking more sustainable. This will have 
a long-term impact for the smooth operation of Islamic banking in Malaysia. This is 
because the court will refer to the SAC’s resolution to resolve any dispute. In case the 
SAC does not have any resolution pertaining to that matter, it will require a long period 
to issue a resolution, as it needs to conduct rigorous research to come to a decision. This 
lengthy procedure may upset the court of law and the related parties. Therefore, the 
Contracts Act 1950 should be revised through incorporating some provisions of wa‘d. 
Alternatively, provisions of wa‘d can be included in the IFSA 2013 and then it will be an 
exception to the Contracts Act 1950.533  
 According to the researcher’s opinion, the Contracts Act 1950 should be revised 
to accommodate wa‘d. Revising the Contracts Act might be a positive step for Malaysia 
                                                     
531 Hakimah Yaacob, interview with the researcher, 30 October 2014.  
532 Aizley Abd Latiff (Manager, Corporate Legal Services Department, Maybank Islamic Berhad), 
interview with the researcher, 3 December 2014; Zuraihah Abdul Rahman (Senior Executive, Corporate 
Legal Services Department, Maybank Islamic Berhad), interview with the researcher, 3 December 2014. 
533 Hakimah Yaacob, interview with the researcher, 30 October 2014; Rusni Hassan, interview with the 
researcher, 12 January 2015.  
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to become the law of reference to settle international Islamic financial disputes. Islamic 
banking is growing rapidly and many cross border transactions among the countries are 
taking place. Considering the needs in the future, Malaysia should have a comprehensive 
legal system to resolve international financial disputes. In this juncture, Abdul Hamid 
Mohamad, former chief justice of Malaysia remarks: 
Producing the highest standard of Shari‘ah compliant products is not 
the end of the matter. It is equally important that the implementation 
and the settlement of disputes, if they arise later, be done in a Shari‘ah 
compliant environment. Our laws, in so far as they are applicable to 
Islamic finance, should be Shari‘ah compliant.534 
 
With the development of infrastructure, the law should be upgraded to keep 
Islamic financial system sound and to attract foreign lawyers to make litigation in 
Malaysia.  
 
6.2.6. Lack of Comprehensive Shari‘ah Parameters for Wa‘d  
Shari‘ah scholars and practitioners have expressed their concern over the absence of 
comprehensive guidelines for the usage of wa‘d. There is a possibility that wa‘d will be 
abused by the industry if a Shari‘ah parameter is not developed. Mohamad Akram Laldin 
mentions that wa‘d is vastly used in the Islamic banking products in Malaysia but the fear 
is that it may change the basic characteristics of the contract. Though wa‘d is a risk 
management tool, when it is used extensively then it may change the product to debt-
based. It could possibly transfer all the risks related to the product to one of the parties 
only. In fact, anything can be done through utilising wa‘d. Whatever is allowed in the 
conventional finance can be easily put into Islamic finance through wa‘d. For instance, 
preference share can be allowed in Islamic finance through wa‘d where someone 
promises, “I enter into a partnership (musharakah) but I promise to waive my right”.535  
                                                     
534 Abdul Hamid Mohamad, “Malaysia as an Islamic Finance Hub: Malaysian Law as the Law of Reference 
and Malaysian Courts as the Forum for Settlement of Disputes”, Malayan Law Journal 4, no. 5 (2012), ci.  
535 Mohamad Akram Laldin, interview with the researcher, 14 October 2014. 
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 Considering the above factor, Mohamad Akram Laldin suggests that there should 
be some parameters set by the regulators for the usage of wa‘d. The parameters should 
specify what constitutes wa‘d, the characteristics of wa‘dan and muwa‘adah, the 
permissibility of wa‘d, the purpose of using wa‘d, places where wa‘d cannot be used 
etc.536  
 Similarly, Aznan Hasan admits that Islamic banks in Malaysia are excessively 
using wa‘d. The reason behind this is that there is no alternative for wa‘d at this moment. 
Wa‘d is the best solution for the time being to be used in so many things. It can be used 
either for good or bad purpose. It may be done on either real assets or non-real assets. 
Therefore, there should be a guideline for the usage of wa‘d. However, until now we do 
not have guideline for wa‘d which is a big challenge for us.537 
 Considering the parameters for wa‘d, Rusni Hassan cites that Islamic banks are 
using wa‘d too much because they want to get certainty of their income. This is because 
they are very much used to the conventional banking system. However, not only the bank 
but also the customer asks for certainty. Therefore, the important fact here is that we are 
very much used to the conventional system. If wa‘d is not employed then banks will 
probably will not be interested to offer that product. Therefore, it is better to have wa‘d 
alongside efforts to introduce regulations.538  
 Similarly, Lahsasna views that wa‘d is an important instrument which should be 
used wisely to innovate more products. Rather than reducing the usage of wa‘d, it is 
preferable to innovate more products based on wa‘d as long as it is permissible and is 
structured in a Shari‘ah complaint manner. However, there should have some parameters 
to regulate and monitor wa‘d.539 
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 Based on the above scholars’ opinion, when wa‘d is overwhelmingly used in 
numerous number of products, it may lead to an illegitimate end. Therefore, all scholars 
have agreed that a guideline on the usage of wa‘d is necessary. This is because a guideline 
on the practice of wa‘d ensures that it is not abused by the industry. It confirms that wa‘d 
does not become a legitimate means to reach to an illegitimate goal. When the regulatory 
body, which is BNM in the case of Malaysia, develops a comprehensive guideline then 
several concerns regarding wa ‘d can be dissolved.  
 BNM has recently issued an exposure draft on the Shari‘ah requirements and 
optional practices pertaining to developing Islamic banking products and services based 
on wa‘d.540 However, this guideline might not be sufficient to regulate the industry to 
develop wa‘d-based products. This is due to the reason that it covers only the basic feature 
of wa‘d. There is no clear guideline on the usage of wa‘dan and muwa‘adah. There should 
be a detailed framework for wa‘dan and muwa‘adah. Furthermore, a guideline on the 
circumstances where wa‘d violates the purpose of the contract (muqtada al-‘aqd) should 
be provided. In addition, a thorough guideline on the binding nature of wa‘d should be 
provided including the circumstances where the promisor is lawfully excused from 
fulfilling the promise. 
 In the researcher’s point of view, the importance of wa‘d in Islamic banking 
products cannot be overlooked. There is a strong need for wa‘d in the industry to mitigate 
market risk in the retail products e.g. MM home financing. Moreover, wa‘d is a key 
element to develop treasury products. Therefore, product innovation through wa‘d should 
not be discouraged in the fear of evil use. In this regard, it is preferable to issue guidelines 
that are comprehensive for wa‘d along with the innovations. Product innovations and 
applications should be continuously followed by regulations for when problems occur. 
At the same time, it is preferable to look for better alternative for wa‘d.  
                                                     
540 Bank Negara Malaysia, “Exposure Draft Wa‘d (Shariah Requirements & Optional Practices)”. 
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6.3. Shari‘ah Issues and Other Challenges for Wa‘d-Based Products in Bangladesh 
There are three major challenges for Bangladeshi Islamic banking industry in innovating 
products based on wa‘d. These challenges are strictness of the Shari‘ah, lack of product 
development initiative, and legal challenges. The following sections provide a detailed 
discussion on these challenges including the opinions of Shari‘ah scholars and 
practitioners. 
 
6.3.1. Strictness of the Shari‘ah 
The practice of wa‘d in Bangladeshi Islamic banks is limited to some consumer products. 
This is due to the stringent position of the Shari‘ah in Bangladesh. The Shari‘ah scholars 
in Bangladesh heavily rely on sadd al-dhara’i‘ principle. Therefore, they do not allow a 
number of wa‘d-based treasury products and consumer products. It is a common fear 
among the scholars that if one of the treasury products is allowed in Bangladesh, then 
eventually the rest will follow. While using wa‘d-based treasury products then there is a 
risk of being similar to the conventional banking operation through involving with riba, 
gharar and maysir. Scholars have negative connotation towards the usage of wa‘d. 
Shamsuddoha pointed out that Islamic banking industry completely survives on wa‘d but 
it is not a satisfactory solution. This is because wa‘d is a controversial concept in the 
Shari‘ah and it is not based on something real. Therefore, rather than wa‘d, actual sale 
and purchase should be practiced.541 
 The foremost example for the strict position of Shari‘ah scholars is the prohibition 
of FX forward. FX forward is not allowed in IBBL as well as in all other Islamic banks 
in Bangladesh. Rafiq, a prominent Shari‘ah scholar in Bangladesh argues that there are a 
few Shari‘ah violations in FX forward. Firstly, Islamic Shari‘ah requires that currency 
exchange should be on the spot. The following prophetic narration says:  
                                                     
541 Shamsuddoha, interview with the researcher, 7 April 2014. 
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 الله لوسر لاق :لاق تماصلا نب ةدابع نع-  ملسو هيلع الله ىلص-فلاو بهذلبا بهذلا : ةض
 و ةضفلباف ديب ادي ءاوسب ءاوس لثبم لاثم حللمبا حللماو رمتلبا رمتلاو يرعشلبا يرعشلاو برلبا برلا اذإ
 .ديب ادي ناك اذإ متئش فيك اوعيبف فانصلأا هذه تفلتخا 
Translation: ‘Ubādah bin Al-Sāmit (RA) narrated that the messenger of 
Allah (peace be upon him) said: Gold is to be paid for by gold, silver 
by silver, wheat by wheat, barley by barley, dates by dates, and salt by 
salt, like for like and equal for equal, payment being made hand to hand. 
If these classes differ, then sell as you wish if payment is made hand to 
hand.542 
 
Based on the above narration, different currencies should be exchanged based on 
the exchange rate at that day. It is not permissible to fix an exchange rate between two 
currencies three months earlier for example and then exchange those currencies after that 
on that fixed rate ignoring that day’s exchange rate in the market. It violates the rule of 
spot transaction prescribed in the above prophetic narration. Shari‘ah only allows that the 
bank may promise that after three months it will sell to the customer USD 10,000 for 
example. Alternatively, customer may promise that he will purchase USD 5,000 from the 
bank after three months. However, they are not allowed to fix an exchange rate 
beforehand. In reality, if an exchange rate cannot be fixed earlier, this type of promise is 
worthless for the bank and the customer.543  
 Furthermore, FX forward involving wa‘d from one party may cause harm to the 
other party. For example, the customer promises to purchase from the bank after three 
months USD 1,000 at the rate of USD 1 is equivalent to BDT 80. After three months, if 
the exchange rate of USD 1 is equal to BDT 75 in the market then the customer is obliged 
to fulfil his promise. If the customer does not fulfil his promise then he is required to 
compensate the bank. On the other hand, after three months, if the exchange rate of USD 
1 is equal to BDT 85 in the market and the bank does not want to sell the USD to the 
customer at the rate fixed earlier, then there is no liability on the bank. This type of 
                                                     
542 Narrated by Muslim, Kitab al-musaqat, Bab al-sarf wa bay‘ al-dhahab bi al-waraq naqdan, Hadith no. 
71. See Al-Naysāburi, Sahih Muslim, 3:1211. 
543 Rafiq, interview with the researcher, 4 May 2014. 
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arrangement allows the bank to take advantage and may cause harm to the customer. The 
principle of the Shari‘ah says:  
رارض لاو ررض لا 
Translation: Harm shall not be inflicted not reciprocated.544 
 
The above prophetic narration says that harm should be removed from people. 
Therefore, FX forward is not allowed in IBBL.545  
 Similarly, Shah Abdul Hannan mentions that he did not allow the practice of FX 
forward because one cannot fix an exchange rate today and execute the transaction on a 
later date. One should be very cautious here because it is bay‘ al-sarf. Therefore, he took 
the strict position even though AAOIFI has allowed it.546  
 Furthermore, Md. Manzur-E-Elahi states that sometimes customers involved in 
export and import business ask the bank to fix the exchange rate of USD three months 
earlier than the transaction date. However, bank cannot accept it because it is a violation 
of the Shari‘ah principle. This is bay‘ al-sarf. It should be done on an on the spot basis 
as mentioned in the hadith. It is not permissible to decide an exchange rate today and 
conclude the transaction another day.547 Likewise, Islam also agrees that FX forward is 
not allowed due to the Shari‘ah requirement of concluding the contract on the spot.548  
 However, contrary to this strict position there are a few scholars in Bangladesh 
who opine that FX forward should be allowed in Bangladesh. Since the previous group 
of scholars’ opinion dominate the industry, this group of scholars can be described as the 
minority. Rahmani argues that in FX forward, the customer first gives a wa‘d to the bank 
to execute bay‘ al-sarf at a later date. The Shari‘ah ruling that says that the transaction 
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should be on the spot is not applicable on wa‘d. Wa‘d is different from a contract (‘aqd). 
Shari‘ah principles related to a contract is not applicable on wa‘d. Therefore, even though 
muwa‘adah is applied here then still there is no problem from the Shari‘ah perspective. 
There are many differences between muwa‘adah and al-bay‘ (contract of sale).549 
 Rahmani further explains that muwa‘adah is a promise to purchase or sell while 
al-bay‘ is a contract of sale. There are differences between these two expressions, which 
are “I will purchase” and “I purchased”. There must be ijab and qabul in al-bay‘ but it is 
not required in muwa‘adah. In muwa‘adah, the ‘aqd will be executed on a later date. On 
the mentioned date, there will not be any ‘aqd automatically but it will be executed 
through ijab and qabul. Finally, muwa‘adah does not have any effect on changing the 
ownership of the subject matter. Thus, there are many differences between muwa‘adah 
and al-bay‘.550  
 In addition, Rahmani points out that the Shari‘ah scholars in Bangladesh mainly 
follow Hanafi school of jurisprudence (madhhab). Therefore, FX forward can be based 
on muwa‘adah. This is because according to Hanafis, muwa‘adah can be used as binding 
on the promisor when there is a need. Qadi Khan, a prominent Hanafi scholar cites:   
سانلا ةجالح ةمزلا لعجتف ،ةمزلا نوكت دق ةدعاولما 
Translation: Sometimes, bilateral promise can be binding. Therefore, it 
can be made binding due to people’s need.551  
 
Therefore, a binding-muwa‘adah can be applied in FX forward due to public 
need.552  
 Consistent with the above argument, Arif adds that Islamic banks in Bangladesh 
should start FX forward first. Afterword, if any mistake is found, it can be revised with 
the passage of time. There are amendments in every law around the world. It is natural to 
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have amendments. Shari‘ah rulings may change due to changes in situations and times. 
There are many examples in the Shari‘ah that something is lawful in some situations but 
in other circumstances is unlawful. Besides, the scope for exercising juristic reasoning 
(ijtihad) in the field of transactions (mu‘amalat) is wider than other areas. In this regard, 
it is not an obligation to confine oneself to one school of jurisprudence (madhhab). 
Wherever anything beneficial is found, it should be taken.553  
 Responding to the scholars’ arguments prohibiting FX forward in Bangladesh, 
Mohamad Akram Laldin argues that the Shari‘ah requirement of spot transaction (yadan 
bi yadin) is related to the period of executing the contract. This Shari‘ah principle is not 
applicable before executing the contract. For instance, A promises B that A will sell to B 
USD 1,000 on 1st of December, 2015. In this case, there is no problem from the Shari‘ah 
perspective if they fix the price of USD today. It does not violate the Shari‘ah principle 
for spot transaction (yadan bi yadin). This is because the contract is not concluded yet.554  
 In addition, one can agree on the price today and execute the contract on the fixed 
future date. The buyer and seller are always free to decide the price. They are free to sell 
and purchase at any price even it is different from the market rate at that day. For example, 
on the day of executing the contract, 1 USD is equal to 3.2 MYR but both parties decide 
to exchange 1 USD equal to 3.1 MYR, then it is not a problem from the Shari‘ah 
perspective as there is consent between the two parties. Therefore, it is permissible to lock 
the price first, and when the time comes both parties may enter into the contract and the 
possession of the currency (qabd) should be done at that point of time.555  
 Bangladesh’s position in FX forward is contrary to some notable Shari‘ah 
authorities’ resolutions, namely those of AAOIFI, Kuwait Finance House, and BNM. In 
Shari‘ah standard no. 1 (2\9), AAOIFI mentions:  
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A bilateral promise to purchase and sell currencies is forbidden if the 
promise is binding, even for the purpose of hedging against currency 
devaluation risk. However, a promise from one party is permissible 
even if the promise is binding.556  
 
AAOIFI does not allow binding muwa‘adah in FX forward but it allows wa‘d. 
Likewise, BNM also allows wa‘d in FX forward. It resolves:  
Islamic financial institutions are allowed to conduct forward foreign 
exchange transactions based on unilateral wa‘d mulzim (binding 
promise) which is binding on the promissor. In addition, the party who 
suffers losses due to non-fulfilment of promise may claim 
compensation. The forward foreign exchange transactions may be 
carried out by the Islamic financial institutions with their customers, 
among Islamic financial institutions, or between the Islamic and 
conventional financial institutions.557 
 
Along with BNM, the Kuwait Finance House issued a resolution that it is allowed 
to sell or purchase a currency for a rate agreed upon in advance with the condition that 
the contract is executed later where the delivery and the receipt of the subject matter is 
made on the spot.558  
In the researcher’s opinion, the reason behind the prohibition of FX forward in 
Bangladesh is that the scholars have different understanding of the prophetic narration. It 
appears that according to their understanding, the “yadan bi yadin” (hand-to-hand) 
concept requires the seller and purchaser to exchange the currency on that day’s market 
price. However, the commentaries of this hadith mention that “yadan bi yadin” means 
that the transaction should be on spot basis.559 This means that the delivery and reception 
of different currencies should be concluded immediately during the period of the contract. 
However, there is no condition here to follow market price in sale and purchase. Instead, 
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it is clearly mentioned in the hadith that both buyer and seller are free to decide the price. 
It says: 
ديب ادي ناك اذإ متئش فيك اوعيبف سانجلأا تفلتخا اذإف 
Translation: If these classes differ, then sell as you wish if payment is 
made hand-to-hand. 
 
When there is a transaction between two different items among the six types of 
items mentioned earlier, then it is not a requirement that both of the item should be equal. 
The purchaser and seller can freely exchange with whatever price they want. However, 
the only condition here is that it should be on spot basis. 
 Based on the above, the researcher opines that there should not be any problem to 
accept FX forward in Bangladesh from the Shari‘ah perspective. Moreover, FX forward 
is a need for the customers who are involved in export and import business. The foreign 
trade is significantly increasing in Bangladesh.560 Therefore, Islamic banking should 
respond to the growing needs of the customer. Otherwise, customers may resort to 
conventional banking to fulfil their needs. 
 The Shari‘ah scholars should be flexible to accommodate FX forward. Islamic 
Shari‘ah is based on ease. It does not prescribe any ruling which brings hardship for 
people. Allah (SWT) says:  
  ٖجَرَح ۡنِم ِنيِّلٱ ِفِ ۡمُكَۡيلَع َلَعَج اَمَو 
Translation: And, [He] has not laid upon you in religion any hardship.561 
 
There is nothing in the religion which puts human being in hardship. Whenever 
there is a hardship, there is a way out. Even the prayer (salat) which is the second biggest 
pillar of Islam was reduced due to travel and fear.562 Flexibility and ease are the basic 
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characteristics of the Shari‘ah. Accordingly, scholars should balance between sadd al-
dhra’i‘ and the public need (maslahah) while exercising their juristic reasoning (ijtihad).  
 
6.3.2. Lack of Product Development Initiatives 
Among the reasons for the limited number of wa‘d-based products in Bangladesh is that 
there is no sufficient product development initiative by the industry. Shamsuddoha 
confesses that the product innovation in IBBL is lesser than the demand of the customer. 
In relation to the concept of wa‘d, he mentions that practitioners do not have much 
awareness on developing numerous products based on wa‘d. Customers also do not 
understand wa‘d. However, it is very important to develop more products in IBBL.563 
Moreover, Kabir points out that Islamic banking in Bangladesh is lacking several 
number of products especially personal financing products e.g. education financing, hajj 
financing, event financing etc. Some financing products are needed for foreign workers. 
It is very important to develop more products. Islamic banks will be at the back of the 
competition if the product is not developed.564 
Huq mentioned that a few products were introduced at the beginning of Islamic 
banking in Bangladesh. Islamic banks in Bangladesh still rely on those products. He 
strongly believes that Islamic banking in Bangladesh should introduce many more 
products. Without the introduction of new products, Islamic banking will not have smooth 
growth. Currently, Islamic banking is covering only 20 to 25%  of total banking in 
Bangladesh. It is only a reserve market. However, if Islamic banking would like to be the 
mainstream banking, then they should better serve the various needs of the people.565 
Based on our field study, there are a few reasons for the lack of product 
developments which are: (1) lack of research, (2) lack of competitive market, (3) lack of 
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human capital, and (4) lack of sincere support from the government. The following 
subsections provide details on these points.  
 
6.3.2.1. Lack of Research  
The scarcity of research is the foremost impediment to develop more products in 
Bangladesh. Conducting research is the initial condition to innovate more banking 
products and services. However, bankers and Shari‘ah scholars in Bangladesh do not 
have a positive attitude to conduct research. Arif points out that the benefit of research is 
not clear among the bankers, academics and Shari‘ah scholars in Bangladesh. This is due 
to their short-sightedness. This is why the industry is not ready to spend money for 
research. There is very little research in Islamic banks. Banks are generous to finance 
different big events but they are not willing to finance research. This big problem covers 
not only the bankers but also the whole nation.566  
 In this regard, Kabir mentions that we should see the overall outcome of research. 
Perhaps one or two research projects for a certain product cannot bring any outcome but 
another may bring about a beneficial outcome. Sufficient funding is very important for 
research. Some people may think that the expenditure for research does not bring any 
income while spending in other sectors may bring income. This attitude should be 
changed.567 
 Rahman argues that research should be done to cater the needs of the customer. It 
should be done in such a way that Islamic banking can create something new rather than 
simply imitating conventional products. In addition, many Shari‘ah violations are taking 
place due to the lack of research. In many cases, due to the lack in research, the risk in 
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certain products cannot be minimised. If a comprehensive research is conducted, then 
many types of risks can be minimised.568   
 The researcher believes that BB can play a strong role to develop research in 
Islamic banks. It should provide a guideline that every Islamic bank in Bangladesh should 
have a Shari‘ah research division. This research division should conduct research on the 
existing products of the banks to identify the shortcomings in those products. Moreover, 
it should introduce more innovative products for Islamic banks. The research division 
should help the Shari‘ah advisory board determine the potential Shari‘ah violations in 
products and the alternative Shari‘ah mechanism for conventional products.  
 
6.3.2.2. Lack of Competitive Market 
There is no competition among the Islamic banks in Bangladesh. Normally, IBBL, the 
oldest and biggest Islamic bank in Bangladesh issues new products and other Islamic 
banks follow IBBL. It is very rare that other Islamic banks have come out with new 
innovative products. All Islamic banks are dependent on IBBL. Hannan states that there 
is no competing system among the Islamic banks in Bangladesh. IBBL in the father of all 
Islamic banks. All other banks follow IBBL. They even use the same product manual.569 
 However, competition is very important for the overall development of Islamic 
banking. Stijn Claessens mentions that competition is important in the financial sector for 
the efficiency of financial services, quality of financial products, and the level of 
innovation as well as for the overall economic growth.570 As the competitive environment 
is yet to exist, there is no pressure on product innovation and services development. Thus, 
the lack of competition among the Islamic banks may weaken their overall performance. 
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Therefore, Islamic banks should exert effort to become independent and should decrease 
their reliance on IBBL. 
 
6.3.2.3. Lack of Human Capital 
Human capital is a significant element for the overall progress of the organisation. Skilled 
competent people are needed for Islamic banking product innovation. In the Bangladeshi 
context, there is a lacking of individuals who are expert in Shari‘ah and banking. Rahman 
cites that actually those who are the Shari‘ah scholars in our country have limitation of 
knowledge in Islamic finance and banking. There is a lack of people who know Arabic 
and English well enough to conduct research in Islamic finance. Those who have 
knowledge in Shari‘ah have little knowledge in banking and finance. Most of the 
Shari‘ah scholars do not have knowledge on the practice of Islamic banking. Sometimes, 
Shari‘ah scholars disregard some proposed products from the bankers without properly 
understanding them. Alternatively, the Shari‘ah scholars sometimes allow certain 
proposed products from the bankers without understanding them also. Both aspects are 
not right.571   
 In addition, Arif affirms that a Shari‘ah scholar who understands Shari‘ah and 
Islamic banking is lacking in Bangladesh. Most of the Shari‘ah scholars only understand 
the Shari‘ah. There is a strong need for people who are expert in English, Shari‘ah, and 
banking. If a new generation emerges who have knowledge in Shari‘ah and banking, then 
it will be easy to develop more products.572  
 The shortage of human capital is one of the biggest challenges for the overall 
development of Islamic banking in Bangladesh. Sarker found that the shortage of a 
dedicated, skilled, and trained work force is one of the basic problems for Islamic banks 
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in Bangladesh.573 The shortage of qualified Shari‘ah scholar is a global challenge for 
Islamic banking that includes not only Bangladesh but most countries. There are only a 
handful of qualified Shari‘ah scholars in the world. In this regard, Theodore Karasik et 
al. states: 
One problem that currently constrains the growth of Islamic banking 
institutions is the paucity of qualified Islamic scholars who can interpret 
the classical sources in light of today’s modern fiscal challenges. In 
order for Muslims to perceive a particular banking service as “Shari‘ah-
compliant” it must receive a fatwa (religious ruling) from a 
credentialed, established cleric. This scholar must possess a rare 
combination of intellectual assets – a thorough grounding in classical 
fiqh (jurisprudence), as well as a solid understanding of modern micro- 
and macro-economics. According to Dar al-Istithmar, a London-based 
consultancy, there are roughly a dozen such scholars worldwide.574 
 
In the researcher’s opinion, long term planning and investment are required to 
develop human capital for Islamic banking in Bangladesh as well as in the world. Firstly, 
more universities should offer Islamic banking courses that combine both Shari‘ah and 
banking courses. All the Islamic banks along with the BB should organise seminars and 
workshops to develop the banking knowledge of the Shari‘ah scholars. In this regard, 
Islamic banking institutions can offer a short-term certificate course for Shari‘ah 
advisors. Along with this, research activities should be intensified under the Shari‘ah 
division in every Islamic bank so that the Shari‘ah officers become expert in Islamic 
banking practices as well as in Shari‘ah issues.  
 
6.3.2.4. Lack of Sincere Support from the Government 
BB has provided incentives for Islamic banking in Bangladesh but the support from the 
government is insufficient for the growth of Islamic banking. Huq highlights that the 
government rules and regulations are flexible with the conventional banking but they are 
quite strict with the Islamic banking. For example, in 1997, PBL got a license to open 
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five Islamic banking branches but until now, it did not receive a license to open any 
Islamic banking branch while at the same time it received permission to open more than 
hundred conventional banking branches. From 2005, the Arab Bangladesh Bank Limited 
(ABBL) did not receive any license to open an Islamic banking branch. Similarly, more 
the 23 conventional banks did not get permission to open Islamic banking branches after 
they started with a few Islamic banking branches. At present, six conventional banks are 
waiting for licenses from BB to convert into an Islamic bank. With this, we can conclude 
that the regulator is confining Islamic banking. Islamic banking could be the mainstream 
banking in Bangladesh if licenses were regularly issued.575 
 Pertaining to this, Rafiq added that the government does not sincerely want that 
Islamic banking system to spread in the country. Islamic banking is growing due to the 
overwhelming response from the public. As the public are spontaneously choosing 
Islamic banking and turning from conventional banking, BB is somehow forced to permit 
Islamic banking. However, the government support is not like the Malaysian government 
where the government directly patronises Islamic banking. In Bangladesh, Islamic 
banking is moving forward due to public support even though the government has not 
been friendly toward it.576 
 It becomes clear that the government does not sincerely support Islamic banking 
when the minister of finance in Bangladesh recently made a statement against Islamic 
banking in the parliament. Even though the minister did not plan to stop Islamic banking 
in Bangladesh, he said that the Islamic banking system appeared to him as fraudulent. 
Furthermore, he remarked that it is unfortunate that Islamic banking is getting popular 
around the world and many international organisations like the International Monetary 
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Fund (IMF) are showing interest in it.577 With this statement it becomes obvious that the 
government does not sincerely believe in Islamic banking.  
 While some non-Muslim governments are gradually showing their interest in 
Islamic banking, Bangladesh as a Muslim majority country should provide pleasant 
support towards Islamic banking.578 Khan and Bhatti pointed out that the Monetary 
Authority of Singapore is attempting to make changes in its tax system and regulatory 
systems for the proper growth and development of Islamic financial institutions in the 
country. Furthermore, it supported Islamic banking and finance training programs which 
are conducted by native Shari‘ah scholars to promote Islamic finance in Singapore. 
Besides, the UK’s Financial Services Authority (FSA) has planned to make London a hub 
for Islamic finance and investment. It eliminated the double stamp duty provision on 
Islamic mortgage contracts in 2006. Moreover, it has made necessary amendments in the 
UK Tax Law to ease the practice of murabahah, ijarah and musharakah mutanaqisah. 
Lately, India, Bangladesh’s neighbouring country is attempting to establish Islamic bank. 
The Reserve Bank of India (RBI) has recently carried out a feasibility study to introduce 
a full-fledged Islamic bank.579  
 The expansion of Islamic banking would encourage Muslims to actively 
participate in Islamic investments and thus it will contribute to the national economic 
development. Confining Islamic banking may trigger public dissatisfaction towards the 
government and reduce the participation of pious Muslims in economic activities. 
Therefore, the government of Bangladesh should provide at least equal treatment for 
Islamic banking to that awarded to its conventional counterpart.  
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6.3.3. Legal Challenges 
Generally, the legal framework in Bangladesh supports Islamic banking operations. There 
are some provisions for Islamic banking in the Bank Companies Act 1991. Moreover, 
there are some exceptions for Islamic banks in the Income Tax Ordinance 1984. 
Therefore, Islamic banks are allowed to involve in mudarabah and musharakah business 
with their customers. While the conventional banks cannot own real estate property, 
Islamic banks are allowed to own real estate property under its Islamic banking 
mechanism. 
 However, there is a legal issue in relation to the practice of wa‘d. As mentioned 
earlier in chapter four, Contract Act 1872 does not recognise wa‘d. Under the Contract 
Act 1872, wa‘d is as good as a contract. Therefore, if wa‘d is a contract then it cannot be 
made to execute another contract in the future. According to the Shari‘ah, one cannot sell 
an asset before he owns it. If wa‘d is used in BMPO financing then it would be 
questionable. This is because the real contract should take place between the bank and 
the customer after the bank has purchased the commodity according to the customer’s 
request. However, when wa‘d itself is a contract then a contract is taking place before the 
bank owns the subject matter of the contract. Here, the bank is selling something that it 
does not own. Moreover, the binding nature of wa‘d differs from the binding nature of a 
contract. Finally, Shari‘ah has some flexibilities for the promisor if he breaches the wa‘d 
but the Contract Act does not have such flexibilities.  
 When interviewed, Sheikh Mahmudur Rahman revealed that IBBL did not face 
any legal issue related to wa‘d so far. In the case of default, the bank usually charges 
actual loss incurred to it from the customer.580 In the researcher’s perspective, if the legal 
status of wa‘d in Bangladesh is examined from a balanced perspective then it can be seen 
that banks may not face problems under the existing act because the Contract Act is in 
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favour of them. However, if no clause for wa‘d is incorporated in the Contract Act then 
the customer’s welfare might not be protected. The customer could be the victim in this 
case. However, the absence of a provision for wa‘d in the Contract Act may raise concern 
for the banks as well because when a banking contract is invalidated by the Shari‘ah then 
the bank may also suffer loss. 
 Therefore, it is necessary for the banks to urge the government to incorporate a 
wa‘d clause in the Contract Act 1872. It is highly recommended that there should be a 
separate comprehensive law for the operation of Islamic banks where a clause for wa‘d 
is included. A separate law for Islamic banking would be the permanent solution for the 
Islamic banks in Bangladesh. In fact, several studies recommended a separate law for 
Islamic banking in Bangladesh.581 When Islamic banking in Bangladesh gets complete 
legal support then it might provide more confidence to foreign investors to participate in 
the Islamic banks.  
 
6.4. Conclusion 
This chapter has discussed the Shari‘ah issues and other challenges in relation to the 
wa‘d-based products in Malaysia and Bangladesh. In the Malaysian context, many 
Shari‘ah issues have been raised due to its widespread application of wa‘d. However, the 
discussion in this chapter concluded that the practice of wa‘d in Malaysian Islamic banks 
is in accordance with the Shari‘ah and free from the issues raised. Nevertheless, a 
comprehensive Shari‘ah parameters for the usage of wa‘d should be developed. 
Moreover, a legal provision for wa‘d either in the Contracts Act 1950 or IFSA would be 
a permanent legal solution for wa‘d.  
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 In the context of Bangladesh, the practice for wa‘d is restricted due to the stringent 
opinion of the Shari‘ah scholars. After examining the scholars’ opinion, it is observed 
that the scholars are rigid due to their heavy reliance on sadd al-dhara’i‘, different 
understanding of the Shari‘ah rulings, and paying little attention to the public needs 
(maslahah). Furthermore, another challenge for innovating wa‘d-based products is that 
there is a lack in product development due to lack of research, competitive market, human 
capital, and sincere support from the government. Finally, a legal provision for wa‘d is 
needed in the contract act of the country.  
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CHAPTER 7: THE PROSPECTS OF WA‘D-BASED PRODUCTS IN 
MALAYSIA AND BANGLADESH 
 
7.1. Introduction 
There is a significant prospect of wa‘d for the Islamic banking industry in Malaysia and 
Bangladesh. This chapter suggests a number of wa‘d-based products which can be 
practiced by the Islamic banks in both countries. Considering the Shari‘ah framework, 
clients’ needs and suitability with the industry different types of product structures have 
be proposed separately for each banking industry. The following sections illustrate 
proposed product structures for Malaysian banking industry first followed by the 
Bangladeshi banking industry. Each product structure is explained with figures, 
underlying Shari‘ah concepts, and the advantages and disadvantages in its operation.  
 
7.2. Prospects of Wa‘d-Based Products in Malaysia 
The three different products have been suggested for the Islamic banks in Malaysia are 
Islamic FX option, Islamic FX forward based on wa‘dan, and Ijarah home and property 
financing under shirkat al-milk. The details of the product structures with figures and 
Shari‘ah concepts used are provided below.   
  
7.2.1. Islamic FX Option 
The Islamic option is a significant risk management tool. Globally, different models have 
been proposed for Islamic options. However, these models are receiving condemnation 
from the Shari‘ah perspective.582 Therefore, the researcher proposes wa‘d-based Islamic 
FX Option. The Islamic FX option can be the future wa‘d-based hedging instrument in 
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finance,” (ISRA Research Paper No. 46, Kuala Lumpur, 2012).  
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Malaysia. Two different models for Islamic FX option have been suggested. The first is 
based on wa‘d with commodity murabahah. The second model is based on muwa‘adah 
and ‘urbun. Figure 7.1 below describes the operational steps of Islamic FX option based 
on wa‘d and commodity murabahah. 
  
 
 
 
 
 
 
 
 
 
 
Figure 7.1 Islamic FX Option Based on Wa‘d and Commodity Murabahah 
Operational Steps: 
(1) On 23 February 2015, the bank promises to sell USD 1 million to the client at the 
rate of MYR 3.2 at any day from 1 April 2015 to 30 April 2015. 
(2) At the same day, the bank purchases a commodity from broker A at MYR 10,000. 
(3) At the same time, the bank sells the commodity to the customer at MYR (10,000 
cost +5,000 profit) 15,000. MYR 5,000 is considered as the option premium for 
the bank.  
(4) On the above date, the customer appoints the banks as his selling agent to sell the 
commodity to broker B at MYR 10,000.  
(5) After that, from 1 April 2015 to 30 April 2015, if the exchange rate of USD is in 
favour of the customer, he may ask the bank to realise its wa‘d. 
Bank Client 
Broker A Broker B 
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  The above model is most suitable for Malaysian Islamic banks. This is because 
both of the Shari‘ah concepts used in the above structure are allowed by the Malaysian 
Shari‘ah authority. The majority of the Shari‘ah scholars in Malaysia allow wa‘d and 
commodity murabahah. In chapter three, it is has been discussed that these two concepts 
are used in Islamic swaps ICCS, IPRS, and IRS. Therefore, the above model should be 
consistent with Malaysian Shari‘ah. However, there is another model for Islamic FX 
option based on muwa‘adah. Figure 7.2 illustrates the operational steps of the 
muwa‘adah-based Islamic FX option.   
 
 
 
 
 
 
 
 
 
Figure 7.2 Islamic FX Option Based on Muwa‘adah and ‘Urbun 
Operational Steps:  
(1) On 23 February 2015, the bank undertakes to sell USD 1 million to the client at 
the rate of MYR 3.2 at any day from 1 April 2015 to 30 April 2015. 
(2) At the same date, the customer undertakes to purchase USD 1 million from the 
bank at the rate of MYR 3.2 at any day from 1 April 2015 to 30 April 2015. 
(3) On the same day, the customer pays MYR 5,000 as ‘urbun to the bank. The 
‘urbun is considered as the option premium for the bank.  
Bank Client 
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(4) After that, from 1 April 2015 to 30 April 2015, if the exchange rate of USD is in 
favour of the customer, he may ask the bank to fulfil its wa‘d. 
 The above model might be controversial in Malaysia due to muwa‘adah. 
However, the researcher has concluded in chapter two that muwa‘adah is different from 
a contract (‘aqd) even though it is obligatory on both parties to fulfil their promises. 
Hence, muwa‘adah can be used for currency transaction. Apart from this, the concept of 
‘urbun should be allowed in Malaysia. Even though there are some disagreements among 
the Shari‘ah scholars on the permissibility of ‘urbun but the weightiest opinion is that it 
is permissible. According to BNM, ‘urbun is allowed.583 The advantage of the 
muwa‘adah-based model is that it is simple and less costly. In the first model, commodity 
murabahah arrangement is costly but there is no such costly arrangement in the second 
model. If the Shari‘ah scholars in Malaysia become more flexible to accept muwa‘adah, 
the second model might be an admirable hedging instrument in Malaysia.  
 Another model proposed by some scholars for Islamic option is based on wa‘d 
only.584 In that model, the bank provides wa‘d to sell a certain amount of foreign currency 
to the customer at a fixed rate on a future date. In return, the client pays fees to the bank 
due the bank’s wa‘d. However, Shari‘ah scholars in Malaysia do not accept this model. 
BNM has prohibited taking a fee for wa‘d. This is because wa‘d cannot be a financial 
right. Moreover, when there is a consideration or counter value for wa‘d then it becomes 
similar to a contract (‘aqd).585 Therefore, it is suitable to use either commodity 
murabahah or muwa‘adah for Islamic FX option.    
 The Islamic FX option would be a viable alternative for conventional options in 
Malaysia. It may strengthen Islamic finance in Malaysia through providing more flexible 
                                                     
583 Bank Negara Malaysia, Shariah Resolutions in Islamic Finance, 18.  
584 Imran Iqbal et al., “Application of Options in Islamic Finance”, 24-25; BMB Islamic, Global Islamic 
Finance Report (GIFR) 2010 (London: BMB Islamic UK Limited, 2010), 139. 
585 Mohamad Akram Laldin, interview with the researcher, 14 October 2014; Shamsiah Mohamad, 
interview with the researcher, 13 November 2014; Bank Negara Malaysia, “Resolutions of the Shariah 
Advisory Council of Bank Negara Malaysia, Application of Wa‘d (promise) in Forward Currency 
Transaction,” Bank Negara Malaysia website.  
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currency hedging comparing with FX forward. However, Islamic FX option should be 
used for hedging purposes only but not for speculative purposes. Moreover, it cannot be 
traded to a third party as a financial right. 
 
7.2.2. Islamic FX Forward Based on Wa‘dan 
Islamic FX forward is another hedging instrument that can be developed through wa‘dan. 
The difference between the wa‘d-based FX forward and wa‘dan-based FX forward is that 
the latter provides more financial protection to the customer. In the wa‘d-based FX 
forward, the customer only provides wa‘d to purchase foreign currency at a fixed 
exchange rate but the bank does not provide any wa‘d. However, in the wa‘dan-based FX 
forward both the bank and the customer provide wa‘d to purchase or sell foreign currency 
at a fixed rate. The two wa‘d are related to two different conditions. Therefore, they are 
not muwa‘adah. Wa‘dan-based model ensures that the bank fulfils the commitment with 
the customer and it does not exploit the opportunity when the exchange rate of the foreign 
currency is not in its favour. Therefore, there is no question of injustice (zulm) in this 
model of FX forward. Figure 7.3 below shows the operational steps of wa‘dan-based FX 
forward.  
 
 
 
Figure 7.3 Islamic FX Forward Based on Wa‘dan 
 
 
Bank Customer 
 Wa‘d on 24 Feb 
Bay‘ al-Sarf on 25 March 
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Operational Steps:  
(1) On 24 February 2015, the customer undertakes to purchase USD 1 million on 25 
March from the bank at the rate of MYR 3.3 per USD with the condition that the 
market rate of USD goes below this rate.  
(2) At the same time, the bank promises to sell USD 1 million on 25 March to the 
customer at the rate of MYR 3.3 per USD with the condition that the market rate 
of USD goes up from this rate. 
(3) On 25 March, the bank and the customer enter into a currency exchange contract 
(bay‘ al-sarf) based on either one of the party’s promises subject to which 
condition is fulfilled. If the price of USD is below 3.3 then the bank will ask the 
customer to fulfil his wa‘d. If the rate of USD is above 3.3 then the customer will 
ask the bank to fulfil its wa‘d.  
  As discussed earlier in chapter six, there is a debate on the permissibility of 
wa‘dan in currency exchange contract (bay‘ al-sarf). However, the most preferred 
opinion is that it is permissible. The majority of the scholars in Malaysia have accepted 
it. Currently, there are some other products in the industry which are based on wa‘dan 
e.g. IRS, AITAB vehicle financing etc. Therefore, it can be resolved that the wa‘dan-
based FX forward model is suitable for the Malaysian banks. Apart from the Shari‘ah 
status, this FX forward model is less costly because there is no commodity murabahah in 
it. Finally, it is expected that this model will bring about fairness between the bank and 
the client through serving both party’s interests.   
 
7.2.3. Ijarah Home and Property Financing under Shirkat al-Milk 
Ijarah home and property financing under shirkat al-milk is a retail-financing product 
which is different from MM home and property financing. There is no diminishing 
partnership here. This is based on ijarah with the wa‘d to give hibah (gift) to the customer 
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if the customer fulfils the commitment with the bank. However, this product is different 
from AITAB because in AITAB, the bank has the total ownership of the asset but in this 
product, the customer and the bank jointly own the asset. This product is a combination 
of ijarah, wa‘d, hibah and shirkat al-milk. It is similar to MM home financing but there 
is no gradual purchase of bank’s share by the customer. Besides, there is only one wa‘d 
from the bank’s side but no wa‘d from the customer. As the bank holds the majority share 
of the property until the end of the tenure then no wa‘d is required from the customer’s 
side. Figure 7.4 below shows the operational steps of ijarah home and property financing 
under shirkat al-milk. 
 
 
 
 
 
 
 
 
 
 
Figure 7.4 Ijarah Home and Property Financing under Shirkat al-Milk  
Operational Steps: 
(1) The bank and the customer enter into a shirkat al-milk agreement where the 
customer owns 10% share of the property and the bank owns the rest 90% share 
of the property. 
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(2) The customer approaches to the property developer and pays 10% of the property 
price.  
(3) The bank disburses the remaining 90% of the property price to the developer. 
(4) The bank leases out its portion of the property to the customer for a fixed tenure.  
(5) The customer pays rental payment on monthly basis with an agreed upon rate 
between the bank and the customer.  
(6) The bank undertakes that if the customer pays the monthly rentals on time until 
the end of the tenure then it will transfer its portion of the property to the customer 
as hibah (gift). 
(7) At the end of the tenure, the bank transfers the title of the property to the customer 
if the customer has settled all the monthly rental payments on time. 
 This model allows the bank to provide house-financing facility to the customer 
even though the house is under construction. In case the developer abandons the house 
under construction, the bank will bear the loss and will return the advance ijarah payment 
to the customer. So, the customer’s right is protected in this model. Moreover, the bank 
holds the 90% ownership of the house until the end of the tenure. Therefore, the bank’s 
risk of loss is lesser when the customer defaults. In addition, there is only one wa‘d by 
the bank to transfer the title of the house to the client provided that the client has fulfilled 
his ijarah commitment. Hence, it can be said that the model is quite simple comparing to 
MM home financing.  
While comparing with AITAB home financing, the advantage of this model is that 
the customer purchases 10% share of the house at the beginning of the financing tenure. 
This can show the seriousness of the client with this financing arrangement. On the other 
hand, in AITAB, the bank holds the complete ownership of the asset. The customer is not 
required to pay any money at the beginning of the financing tenure. Therefore, the 
seriousness of the client with AITAB financing arrangement might not be assessed.  
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From the Shari‘ah perspective, ijarah home and property financing under shirkat 
al-milk is acceptable. Scholars unanimously agree on the permissibility of ijarah and 
shirkat al-milk concept. Furthermore, the wa‘d by the bank to transfer the title of the 
property to the client as hibah is a wa‘d that is subject to a condition that the client has to 
fulfil the ijarah commitment. The weightiest opinion among the scholars is that this type 
of wa‘d is permissible in the Shari‘ah and legally binding on the promisor when the 
promisee (client) has fulfilled the condition. 
There might be some concern related to the maintenance of the house. According 
to the Shari‘ah, the bank is required to bear the essential maintenance of the property.586 
This means that if the property is damaged without the negligence of the client, the bank 
has to bear the cost to repair the property. From this perspective, this model might be 
more costly for the bank and more difficult in terms of operation. However, the customer 
should bear the supplementary operating maintenance.  
Another problem related to this model is that the bank has to take the market risk. 
As the bank holds the property until the end of the tenure then it has to take the market 
risk in case the customer defaults. The customer may not prefer this model because he is 
only allowed to own the property at the end of the tenure. If he defaults just before the 
end of the tenure, then he will not get the property even though he has paid monthly 
rentals for a long period. Protecting the client’s interest might be difficult in this case.  
Despite these disadvantages, the ijarah under shirkat al-milk model might be 
useful for the Malaysian Islamic banking industry due to the advantages mentioned 
earlier. Every financing model has some disadvantages along with benefits. When this 
model is put into practice then answers to the problems might be found while also 
conducting further research. 
  
                                                     
586 Accounting and Auditing Organization for Islamic Financial Institution, Shari‘a Standards for Islamic 
Financial Institutions, Shari‘a Standard no. 9, 144-145. 
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7.3. Prospects of Wa‘d-Based Products in Bangladesh 
There is a vast potential for Islamic banks in Bangladesh to practice a number of wa‘d-
based products if the Shari‘ah scholars become flexible with wa‘d. The following sections 
demonstrate four wa‘d-based products suggested for Bangladesh namely: (1) muwa‘adah 
Islamic FX forward, (2) muwa‘adah Islamic cross currency swap, (3) Islamic profit rate 
swap, and (4) tawarruq personal financing.  
 
7.3.1. Muwa‘adah Islamic FX Forward 
As discussed earlier, Islamic banks in Bangladesh are in need of an Islamic FX forward 
product. Therefore, muwa‘adah Islamic FX forward is suggested for Islamic banking 
industry in Bangladesh to hedge against currency risk. In this product structure, both bank 
and client provide wa‘d that they will execute bay‘ al-sarf contract in a future date with 
a fixed exchange rate between two different currencies. On the transaction date, the bank 
and the client enter into bay‘ al-sarf contract with a rate fixed earlier and immediately 
transfer the possession of the subject matter between them. Figure 7.5 below shows the 
operation of proposed muwa‘adah Islamic FX Forward.  
 
 
 
 
 
 
Figure 7.5 Muwa‘adah Islamic FX Forward 
Operational Structure: 
(1) On 25 February 2015, the bank undertakes to sell USD 1 million to the client on 
1st of April 2015 at the rate of BDT 85 per USD.  
Bank Client 
Bay‘ al-sarf on 1 April 
 Muwa‘adah on 25 Feb 
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(2) On the same date, the client undertakes to purchase USD 1 million from the bank 
on 1st of April 2015 at the rate of BDT 85 per USD. 
(3) On 1st of April 2015, the bank and the client execute the bay‘ al-sarf at the 
exchange rate of 85 BDT per USD. The bank pays USD 1 million to the client. 
The client pays BDT 85 million to the bank.  
 Generally, one wa‘d is used in FX forward. The reason behind choosing 
muwa‘adah is that Hanafi school of jurisprudence (madhhab) allows muwa‘adah to be 
binding on both parties in case of public need.587 As the Hanafi school of jurisprudence 
is mostly followed in Bangladesh, then muwa‘adah should be in consistent with the 
Shari‘ah framework of Bangladesh. Furthermore, the discussion in chapter two clarified 
that even though muwa‘adah is binding on both parties then still it is different from a 
contract (‘aqd). 
 The muwa‘adah-based Islamic FX forward provides more financial protection to 
the client. This is because the bank also provides wa‘d that it will sell a certain amount of 
currency to the client on the fixed date. Therefore, in case the currency exchange rate is 
against the favour of the bank, the bank is still obliged to fulfil its wa‘d to sell the currency 
on the specific date. Hence, comparing with wa‘d-based model, muwa‘adah-based model 
better serves the interest of both parties. Moreover, this muwa‘adah-based model is more 
coherent to the Shari‘ah principle which states that harm should be eliminated from each 
of the individuals in all Islamic transactions.588  
 Even though wa‘dan can serve the same interest of muwa‘adah, wa‘dan is more 
complicated than muwa‘adah. As muwa‘adah is accepted in the Hanafi school of 
jurisprudence, then it is better to choose the less complicated option. Islamic Shari‘ah 
                                                     
587 Khan, Fatawa Qadi Khan, 2:165. 
588 See Hadith narrated by Malik, Kitab al-aqdiyah, Bab al-qada’ fi al-mirfaq, Hadith no. 2758, in Al-Asbahi, 
Al-Muwatta’, 4: 1078. 
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encourages preferring the easier one between the two choices if both are lawful.589 
Therefore, muwa‘adah should be the best option.  
However, if the Shari‘ah scholars in Bangladesh are not sufficiently convinced to 
employ muwa‘adah then wa‘d-based FX forward can be introduced as an alternative. In 
that case, there will be no wa‘d from the bank’s side. Whether wa‘d or muwa‘adah is 
used, it cannot be denied that an FX forward would be a very useful tool for Islamic banks 
in Bangladesh. With this product, Islamic banks would be able to fulfil the need of the 
client who are involved with export and import business in Bangladesh. Therefore, 
Shari‘ah scholars should consider this real need of the client.  
 
7.3.2. Muwa‘adah Islamic Cross Currency Swap 
Similar to Islamic FX forward, Islamic cross currency swap can be developed through 
muwa‘adah. While FX forward is structured to hedge against currency risk for one time 
then Islamic cross currency swap is used to hedge against fluctuations of a currency for a 
longer period. In this product structure, the contracting parties execute a number of bay‘ 
al-sarf within a certain period. For instance, the bank and the customer fix an exchange 
rate of 85 BDT per one USD for a period of one year. Within this time, both parties 
exchange two different currencies in every three months intervals at the rate fixed. Figure 
7.6 illustrates the operational steps of muwa‘adah Islamic cross currency swap.  
 
Operational Steps: 
(1) On 25 February 2015, the bank provides wa‘d to execute a number of bay‘ al-sarf 
transaction with the client at every three months interval starting from 1 April 
until 1 October at the exchange rate of 85 BDT per 1 USD. The bank undertakes 
                                                     
589 See Hadith narrated by Al-Bukhari, Kitab al-adab, Bab qawl al-nabi sallallahu ‘alyhi wa sallam: yassiru 
wa la tu‘assiru, Hadith no. 6126, in Al-Bukhari, Al-Jāmi‘ al-Sahih, 4:114.  
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1 USD = 85 BDT 
to sell a fixed amount of USD to the client at every three months until the end of 
the tenure.  
(2) On the same date, the client provides wa‘d to execute a number of bay‘ al-sarf 
with the bank at every three months interval starting from 1 April until 1 October 
at the exchange rate of 85 BDT per USD. The client undertakes to purchase a 
fixed amount of USD from the bank at every three months until the end of the 
tenure.  
(3) On 1 April 2015, the bank and the customer conclude the bay‘ al-sarf contract 
based the wa‘d provided by both parties. The bank sells for instance USD 1 
million to the customer and the customer purchases it for BDT 85 million. The 
similar type of bay‘ al-sarf takes place between the two parties at every three 
months interval until the expiry of the swap.    
 
 
 
 
 
 
 
 
Figure 7.6 Muwa‘adah Islamic Cross Currency Swap 
 Usually, Islamic banking practitioners use commodity murabahah for Islamic 
cross currency swap, but muwa‘adah is suggested for Bangladesh as the Shari‘ah scholars 
in Bangladesh who do not allow commodity murabahah. Scholars prohibit tawarruq 
which is the essence of commodity murabahah. In addition to this, there is no commodity 
market developed in Bangladesh to exercise commodity murabahah. Since a binding-
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muwa‘adah is accepted in the Hanafi school of jurisprudence in the case of people’s need, 
then it is preferable to use muwa‘adah. Muwa‘adah-based Islamic cross currency swap 
holds the similar Shari‘ah ruling of FX forward. This is because making wa‘d to execute 
a number of bay‘ al-sarf is similar to making wa‘d for a single bay‘ al-sarf. 
 There are some benefits of using muwa‘adah in Islamic cross currency swap. 
Firstly, it is less costly than commodity murabahah as there is no brokerage fee. Secondly, 
the product structure is less complicated. There is no complicated arrangement here like 
the commodity murabahah.  
 Similar to Islamic FX forward, Islamic cross currency swap is also a need for 
Islamic banking for a long term hedging. As long as it is used for hedging purposes then 
there should not be any Shari‘ah issue in relation to this. In the researcher’s opinion, it is 
not fair to conclude generally that swap is a toxic element for the economy. As long as it 
is fairly used for hedging against currency risk, then it is not harmful for the economy. In 
this regard, strong regulation and monitoring are required to ensure that this instrument 
not being used for excessive speculation and gambling.  
 
7.3.3. Islamic Profit Rate Swap 
Islamic profit rate swap is a hedging instrument that allows one party to swap its floating 
rate of profit with another party’s fixed rate of profit. For example, if a bank has floating 
ijarah profit referenced to Dhaka Inter-Bank Offer Rate (DIBOR) then it can swap its 
floating profit with another bank’s fixed murabahah profit. In the product structure, both 
parties provide wa‘d to execute a series of musawamah contract within a fixed period. On 
every transaction date, they execute two different musawamah transactions where the 
profit in the first musawamah is referenced to DIBOR and the profit in the second 
musawamah is fixed based on the agreement between the parties. Figure 7.7 explains the 
operational steps of Islamic profit rate swap.  
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Figure 7.7 Islamic Profit Rate Swap 
Operational Steps: 
(1) On 1 March 2015, the client approaches to the bank and undertakes to enter into 
a series of musawamah transactions from 1 April 2015 to 1 October 2015. The 
bank also undertakes to perform a number of musawamah transactions with the 
client at regular agreed upon dates within the mentioned date.  
(2) On every settlement date, the client purchases a commodity from broker B. 
(3) The client sells the commodity to the bank with a profit referenced to DIBOR for 
example on the spot. 
(4) The bank sells the commodity to broker A at cost and gets cash. 
(5) On the other hand, the bank purchases a commodity from broker A. 
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(6) The bank sells the commodity to the client with a fixed profit decided earlier 
between the bank and the client. 
(7) The client sells the commodity to broker B and gets cash.  
 The Shari‘ah concept used in the above structure is wa‘dan and musawamah. 
Based on the discussion in chapter two, wa‘dan should be acceptable here. However, the 
musawamah concept used here is actually based on tawarruq. As the Shari‘ah scholars 
do not allow organised tawarruq then a real tawarruq should be practiced here. In order 
to practice this product, a commodity market should be developed.  
 At present, it may appear that Islamic profit rate swap is not a need for Islamic 
banks in Bangladesh. However, considering the fact that Islamic banks in Bangladesh are 
involved with ijarah financing then it may be a need for the banks in the near future. 
When involving with floating ijarah profit, banks may require to hedge its position. As 
tawarruq is the only mechanism so far to structure this product then establishing a 
commodity market to facilitate the genuine practice of tawarruq should be among the 
future development agendas for Islamic banking in Bangladesh. In this respect, 
Malaysia’s suq al-sila‘ (commodity murabahah house) can be taken into account. Even 
though there are some minor issues concerning its operation but it is a positive initiative 
to create a platform for practicing genuine tawarruq.590  
 
7.3.4. Tawarruq Personal Financing 
Tawarruq personal financing is a retail-banking product which is very much needed for 
the industry. The basic Shari‘ah concept used for this product structure is murabahah and 
wa‘d. The customer approaches the bank and requests for personal financing. The client 
promises the bank that if the bank purchases the specific commodity then he will purchase 
it from the bank at a fixed rate of profit. The bank purchases the commodity and sells it 
                                                     
590 Asyraf Wajdi Dusuki, “Can Bursa Malaysia’s Suq al-Sila‘ (Commodity Murabahah House) resolve the 
controversy?”.  
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to the client with deferred payment. After purchasing the commodity from the bank, the 
client immediately sells it in the market with cash price. In this way, the customer fulfils 
its needs for cash. At the same time, the bank profits from the commodity sold. 
In this tawarruq personal financing model, the bank is not appointed as the client’s 
agent to sell the commodity to third party. The customer is taking market risk to sell the 
commodity to third party with cash price. Moreover, there is no connection between the 
third party (broker B in Figure 7.8) and the bank. Therefore, it should be different from 
organised tawarruq. Figure 7.8 below illustrates the operational steps of tawarruq 
personal financing.    
 
 
 
 
 
 
 
 
 
Figure 7.8 Tawarruq Personal Financing 
Operational Steps of Tawarruq Personal Financing: 
(1) The client approaches the bank and undertakes to purchase a commodity with 
a certain profit agreed upon between them.  
(2) Based on the wa‘d from the client, the bank purchases a commodity from 
commodity broker A.  
(3) Afterword, the bank sells the commodity to the client with deferred payment. 
(4) The client pays the purchase price to the bank with monthly instalments.  
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(5) Later, the client sells the commodity to broker B with cash price.  
Currently, Islamic banks in Bangladesh are facing difficulties to find out a suitable 
product structure for Islamic personal financing.591 Therefore, this tawarruq personal 
financing model can be a crucial product to fulfil the needs of the customer. However, 
similar to Islamic profit rate swap, tawarruq personal financing is also subject to the 
development of a commodity market that allows the parties to practice the genuine 
tawarruq instead of an organised tawarruq.  
 
7.4. Conclusion 
There is a huge potential in wa‘d for innovating a number of products for Islamic banks 
in Malaysia and Bangladesh. Considering the needs and appropriateness of the industry, 
a number of wa‘d-based products’ models have been proposed for both countries. Islamic 
FX option, Islamic FX forward based on wa‘dan and ijarah home and property financing 
under shirkat al-milk have been proposed for Malaysia. On the other hand, Bangladesh 
has the potential to practice muwa‘adah Islamic FX forward, muwa‘adah Islamic cross 
currency swap, Islamic profit rate swap, and tawarruq personal financing product. 
 
 
 
 
 
 
 
 
 
                                                     
591 Kabir, interview with the researcher, 7 April 2014. 
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CHAPTER 8: CONCLUSION 
 
8.1. Introduction 
The study was conducted to explore the practice of wa‘d in Islamic banking products in 
Malaysia and Bangladesh and to compare between them. Furthermore, the study 
discussed the Shari‘ah issues, other challenges, and future prospects of wa‘d in Islamic 
banking products in both countries. In achieving these objectives, Islamic banking 
practitioners and Shari‘ah scholars in Malaysia and Bangladesh have been interviewed. 
Moreover, relevant official documents of the banks have been reviewed. The findings 
from the interviews have been analysed with the classical and contemporary sources of 
Islamic jurisprudence (fiqh) as well as related literature. Moreover, a comparison is made 
between Malaysia and Bangladesh on the practice of wa‘d. Finally, some wa‘d-based 
product structures have been proposed for Islamic banks in both countries according to 
their needs and suitability with the industry. 
 The findings of this research are significant for the Islamic banking practitioners 
as it shows the practice of different types of wa‘d-based products and suggests innovative 
wa‘d-based products. Shari‘ah scholars may get benefit from these findings as it provides 
the weightiest opinion pertaining to the Shari‘ah issues in wa‘d. The findings are 
important for the government, legal, and regulatory body as it reveals the gap between 
the existing law of the country and wa‘d. Moreover, it demonstrates the role of the 
government and the regulatory authority to overcome the challenges in innovating new 
Islamic banking products based on wa‘d. Finally, the findings are unique for academics 
as it is a combination of Shari‘ah research and qualitative field study. 
 This chapter briefly summarises the findings of this study. It provides 
recommendations to policy makers as well as Islamic banking practitioners in Malaysia 
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and Bangladesh. Finally, it discusses the limitation of this research and the scope for 
further research. 
 
8.2. Summary of the Important Findings 
The important findings of this research are provided below in the subsequent sections.  
 
8.2.1. The Wa‘d Concept  
The study resolves that wa‘d is a voluntary declaration to perform something good to 
another party in the future. Therefore, it is different from ‘aqd as ‘aqd is a mutual 
agreement which consequences come into effect on the spot. Moreover, ‘aqd is always 
compulsory to fulfil but scholars have different opinions on the binding nature of wa‘d. 
In addition, wa‘d is different from nudhur, ‘ahd and ju‘alah. However, in some verses of 
the Qur’an, both ‘ahd and wa‘d provide the same meaning.   
 Among the different features of wa‘d are muwa‘adah and wa‘dan. Muwa‘adah is 
a mutual promise made by two persons to perform something good for each other in the 
future. It is different from ‘aqd because muwa‘adah is merely a declaration to perform 
something good in the future that does not have any effect on the spot whereas the 
consequences of an ‘aqd comes into effect on the spot. In addition, wa‘dan is a new 
concept developed by the industry that denotes two wa‘d given by two individuals which 
are subject to two different situations. 
 Concerning the Shari‘ah status of wa‘d, scholars have different opinions on the 
binding nature of wa‘d. The majority of the classical scholars believe that wa‘d is 
recommended but not compulsory. The second group of scholars believe that wa‘d is 
always obligatory on the promisor. The third group of scholars slightly differ into two 
types of opinions. The first opinion is that wa‘d is binding on the promisor if it is attached 
to a cause even though the promisee has not entered into an action based on that wa‘d. 
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Another view is that wa‘d is binding on the promisor if it is attached to a cause and the 
promisee has entered into an action relying upon that wa‘d. 
 The weightiest opinion to the researcher is that wa‘d is binding on the promisor 
except where there is a valid excuse (‘ujr Shar‘i). This is because the verses that criticise 
breaking the wa‘d and the prophetic narration that states breaking the wa‘d as one of the 
characteristics of the hypocrites (munafiq) are stronger than the evidences provided by 
other group of scholars. However, because the basic principle that Shari‘ah does not put 
difficulty on human being, wa‘d cannot be binding on the promisor when the promisor 
has valid excuse to break the wa‘d. In this regard, there is no difference between 
religiously binding and legally binding. This is because the texts of the Shari‘ah generally 
make the wa‘d binding without distinguishing between religious and legal binding and 
there is no evidence found in the Shari‘ah separating between religious and legal binding. 
 Regarding the Shari‘ah status of muwa‘adah, the classical scholars permit 
muwa‘adah to execute a sarf contract. However, it is understood that muwa‘adah is not 
binding in their opinion. Qadi Khan, a Hanafi scholar, viewed that muwa‘adah can be 
binding due to necessity of the people. The Shari‘ah status of a binding muwa‘adah 
(muwa‘adah mulzimah) is an ongoing debate among contemporary scholars. The majority 
of the scholars believe that if muwa‘adah is binding on both promisors then it is similar 
to a forward contract (bay‘ al-ajal bi al-ajal). However, a group of scholars believe that 
there are differences between a binding muwa‘adah and a forward contract (bay‘ al-ajal 
bi al-ajal). Another group of scholars’ position is that muwa‘adah can be allowed in cases 
of necessity. The researcher concludes that muwa‘adah is different from a forward 
contract (bay‘ al-ajal bi al-ajal) even though it is practiced as binding on both promisors 
subject to fulfiling certain conditions. 
 In the case of wa‘dan, scholars debate whether wa‘dan is different from 
muwa‘adah. The researcher resolves that whether wa‘dan resembles muwa‘adah does not 
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affect its permissibility in the Shari‘ah since a binding muwa‘adah is also permissible in 
the Shari‘ah. However, if the practice of wa‘dan leads to an illegitimate end then it should 
not be allowed based on sadd al-dhara’i‘. 
 
8.2.2. Wa‘d-Based Islamic Banking Products in Malaysia 
With the support from the government, highly developed infrastructure, robust 
governance system, and legal support, Islamic banks in Malaysia have developed various 
products based on wa‘d. Among the consumer banking products, wa‘d is employed in 
MM home and property financing, AITAB vehicle financing, murabahah home financing 
and tawarruq/commodity murabahah home financing. In addition, wa‘d is used in 
murabahah letter of credit which is a trade financing product. Finally, some treasury 
products are innovated based on wa‘d which are Islamic FX forward, IPRS, ICCS and 
IRS. Along with wa‘d, Islamic banks in Malaysia employ wa‘dan in MM home and 
property financing, AITAB vehicle financing and IRS. However, there is no application 
of muwa‘adah in these products. Among the Islamic banks in Malaysia sampled for this 
study, MIB practices wa‘d in seven products, KFHMB practices wa‘d in six products and 
BIMB applies wa‘d in five products. All the three banks practice wa‘d as binding on the 
promisor.  
 In MM home and property financing, there are three wa‘d in KFHMB and two in 
MIB. Firstly, the customer undertakes to purchase the bank’s share on gradual basis. 
Secondly, the bank undertakes that it will sell its share of the property to the customer 
whenever he asks for an early settlement. Thirdly, the customer gives wa‘d that upon 
triggering the event of default, he will purchase the property from the bank. In case of 
MIB, the second wa‘d is not practiced. The first wa‘d is a normal practice in MM home 
and property financing. However, the second wa‘d is introduced to safeguard the interest 
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of the customer in case he needs an early settlement. The third wa‘d is employed to allow 
the bank recovering its loss in case of customer’s default.  
 The practice of AITAB vehicle financing in KFHMB includes wa‘dan where the 
bank undertakes to sell the vehicle to the client at maturity and the customer undertakes 
to purchase the vehicle upon triggering the event of default. The first wa‘d safeguards the 
interest of the customer and the second wa‘d assists the bank to recover its loss at the 
event of default. However, in case of MIB, the client firstly undertakes to purchase the 
vehicle at the end of the lease period. Secondly, the client again promises to purchase the 
vehicle at the time of default. In MIB, the client provides two wa‘d as the bank usually 
does not have any interest to retain the vehicle.   
 The murabahah home financing as practiced by KFHMB includes only one wa‘d. 
The client undertakes to purchase the property from the bank. Security deposit may be 
taken from the customer. Similar to murabahah home financing, tawarruq/commodity 
murabahah home financing includes only one wa‘d given by the customer. In addition, 
the similar application of wa‘d is found in murabahah Islamic letter of credit.  
 Among the treasury products, Islamic FX forward involves one wa‘d where the 
client undertakes to purchase a fixed amount of foreign currency with a fixed rate in a 
future date. The wa‘d allows the contracting parties to fix a currency exchange rate to 
minimise the risk of loss from exchange rate fluctuations. However, as the bank does not 
provide any wa‘d here then the client’s interest might not be protected.  
 In IPRS, the client gives wa‘d to perform a number of commodity murabahah 
transactions with the bank at different agreed upon dates in the future. Similar type of 
wa‘d is given by the customer in ICCS. However, in ICCS, the client promises to perform 
a number of commodity murabahah in two different currencies with a fixed exchange 
rate. The wa‘d in both treasury products ensures that the customer is committed to 
perform a number of commodity murabahah in the future with the bank.  
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 In the case of IRS, both bank and client give wa‘d. The client undertakes to enter 
into a number of musawamah transactions with the bank. The bank also undertakes to 
perform a series of musawamah transactions with the clients. The subject matter for both 
wa‘d are different because they promise to perform two different types of musawamah 
transactions. Therefore, wa‘dan is practiced here which protects both bank and client’s 
interests.  
 The practice of wa‘d in Malaysian Islamic banking products has been expanded 
and enhanced from earlier practices, as shown by previous literatures. However, along 
with the development, several Shari‘ah issues are associated with these products. The 
Shari‘ah issues raised in the practice of wa‘d are firstly, wa‘d is a means for bank’s capital 
guarantee in MM home and property financing. Secondly, wa‘d is used as a hilah in all 
the treasury products. Thirdly, in the case of FX forward, wa‘d is a tool to exploit the 
client. Fourthly, the practice of wa‘dan resembles muwa‘adah or forward contract (bay‘ 
al-ajal bi al-ajal) which is prohibited in the Shari‘ah. 
 
8.2.3. Legal Status of Wa‘d in Malaysia 
The Contract Act 1950 does not explicitly mention wa‘d. According to the Contract Act, 
a promise is as good as a contract while wa‘d is different from a contract. The binding 
nature of a promise somehow resembles some Maliki scholars’ opinion that a promise is 
binding when it is subject to a condition and the promisee has started to perform an action 
relying upon the promise. However, in the case of breach, the Shari‘ah allows taking 
compensation from the promisor of only the actual loss incurred to the promisee due to 
the breach but the Contract Act imposes more than that.  
 Even though the Contract Act does not recognise wa‘d but the Central Bank of 
Malaysia Act 2009 places SAC of BNM as the highest authority to decide on any Islamic 
banking case. It is possible to implement the Shari‘ah ruling for wa‘d in Malaysian court 
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through the resolutions issued by SAC. In addition, BNM has published an exposure draft 
on the guideline for practicing wa‘d but it is yet to come into effect. Furthermore, the law 
harmonisation committee of BNM included wa‘d into their harmonisation initiative but 
they are yet to come out with a conclusion.  
 
8.2.4. Wa‘d-Based Islamic Banking Products in Bangladesh 
Contrary to Malaysia, Islamic banking in Bangladesh lacks sufficient legal and 
infrastructural support by the government. Islamic banks have a limited number of 
products based on wa‘d. There are three consumer banking products where wa‘d is 
employed, which are BMPO, bay‘ mu’ajjal, and HPSM. Moreover, there is one wa‘d-
based trade financing product which is MPI. The three banks studied in Bangladesh 
namely IBBL, PBL and SIBL practice wa‘d in these products in a similar way.     
 The practice of wa‘d in these products are quite simple as only a single wa‘d is 
used in these products. There is no development of wa‘d-based products in Bangladesh 
from the previous findings. Furthermore, there is no usage of muwa‘adah and wa‘dan. 
No wa‘d-based Islamic treasury product is developed so far by Islamic banks in 
Bangladesh.  
 In the case of BMPO, the customer provides wa‘d to purchase the commodity 
when the bank purchases it in the market for the client. The wa‘d is binding on the 
customer. The customer is obliged to compensate the bank the actual loss incurred if he 
breaches the promise. This wa‘d supports the bank to minimise its market risk. Similarly, 
in bay‘ mu’ajjal financing, the client gives wa‘d to purchase a commodity from the bank 
after the bank has purchased it.  
 In HPSM, at the beginning of the contract, the client undertakes to purchase the 
bank’s share either on gradual basis or in lump sum. This wa‘d assists the bank to recover 
its loss in case the customer defaults. If the customer fails to purchase the property, then 
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the bank will sell the property in market, and if bank incurs any loss then the client is 
required to compensate the bank. However, there is no wa‘d from the bank’s side. 
Therefore, the client may face difficulty in case he needs an early settlement. 
 Finally, the practice of wa‘d in MPI is similar to BMPO. The Islamic Fiqh 
Academy allows the practice of muwa‘adah in this case as the usage of muwa‘adah is 
very crucial here to protect the interest of the customer. However, no muwa‘adah is 
applied in this product so far.     
 
8.2.5. Legal Status of Wa‘d in Bangladesh 
Similar to the Malaysian Contract Act, the Bangladeshi Contract Act 1872 does not 
recognise wa‘d. According to the Contract Act 1872, a promise is similar to a contract. If 
the promisor breaches the promise then he is obliged to compensate the promisee the 
actual loss incurred or the possible loss known between the parties at the time of making 
the promise. Furthermore, there is no separate law for the operation of Islamic banking in 
Bangladesh.  
 
8.2.6. Similarities and Differences between Malaysia and Bangladesh 
In terms of the legal status of wa‘d, both Contract Act in Malaysia and Bangladesh are 
similar to each other. In both countries, the act does not recognise wa‘d. However, 
Malaysian legal system is better supportive to wa‘d than Bangladesh since SAC holds the 
highest authority to resolve any Islamic banking dispute. Moreover, the law harmonising 
committee is conducting research to harmonise between wa‘d and the Contract Act. 
 In terms of wa‘d-based products, Malaysia has a large number of products than 
Bangladesh. In consumer banking products, both countries jointly offer murabahah 
financing and MM financing/hire purchase under shirkat al-milk financing. Malaysia 
uniquely offers AITAB vehicle financing and tawarruq/commodity murabahah home 
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financing while Bangladesh separately offers bay‘ mu’ajjal financing. In the case of trade 
financing, both Malaysia and Bangladesh are offering the same wa‘d-based product 
which is based on murabahah. While Malaysia has innovated four Islamic treasury 
products based on wa‘d then Bangladesh is yet to introduce any treasury product due to 
strictness of the Shari‘ah scholars.   
 In the case of bay‘ murabahah financing, both Malaysia and Bangladesh practice 
“murabahah on purchase orderer” where there is only one wa‘d given by the customer to 
the bank. The customer undertakes to purchase a commodity from the bank. This promise 
in binding on the promisor in both countries but no fee is taken upfront from the client. 
All the three banks studied in Bangladesh practice bay‘ murabahah financing but in 
Malaysia, only KFHMB practices this financing. KFHMB practices this product for 
house financing. However, Bangladesh is extensively using this product for financing 
houses, industrial machinaries and agricultural equipments. The extensive usage of bay‘ 
murabahah in Bangladesh triggered some issues pertainting to Shari‘ah governance.     
 The MM home financing in Malaysia resembles HPSM in Bangladesh. However, 
Bangladesh uses HPSM for both house and car financing. In MM home financing, there 
are three wa‘d where the client gives two wa‘d and the bank gives one. The client 
promises to purchase the bank’s share of the property on gradual basis. And then, the 
bank undertakes that it will sell its share of the property to the customer whenever the 
client requests for an early settlement. Finanlly, the client undertakes that he will purchase 
the bank’s share of the property at the time of default. On the other hand, in HPSM, there 
is only one wa‘d given by the customer to the bank. The customer promises to purchase 
the bank’s share of the property either gradually or in lump sum.        
 The practice of bay‘ mua’ajjal financing in Bangladesh is different from BBA 
which is practiced in Malaysia. BBA involves sale and buy back arrangement between 
the bank and the customer. Therefore, there is no use of wa‘d in BBA as it involves very 
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low ownership risk for the bank. However, wa‘d is used in bay‘ mu’ajjal due to high 
ownership risk for the bank. In bay‘ mu’ajjal, the client promises to purchase a 
commodity from the bank.      
 The tawarruq home financing in Malaysia is based on bay‘ murabahah. In this 
financing product, similar to bay‘ murabahah, the client promises to purchase an asset 
from the bank. However, Islamic banks in Bangladesh do not offer tawarruq. This is 
because most of the Shari‘ah scholars in Bangladesh do not allow tawarruq. Even though 
bay‘ murabahah may substitute tawarruq in Bangladesh but tawarruq has more benefits 
than bay‘ murabahah financing.   
 AITAB is another wa‘d-based product which is practiced in Malaysia but not in 
Bangladesh. Instead of AITAB, Bangladesh is using HPSM for car financing. Even 
though no Shari‘ah issue is involved with using HPSM for vehicle financing but AITAB 
is more suitable for vehicle financing.    
 In trade financing, both Malaysia and Bangladesh employ bay‘ murabahah which 
involves a wa‘d from the customer to the bank. It is termed as “murabahah letter of credit” 
in Malaysia and “murabahah post import” in Bangladesh. The practice of wa‘d is the 
same in both countries. However, if it is a need, muwa‘adah can be used in this type of 
product.    
 In the case of Islamic FX forward, it is not allowed in Bangladesh due to the doubt 
of riba. Shari‘ah scholars require that currencies should be exchanged on the spot 
according to the market price. Furthermore, IPRS, ICCS and IRS are not introduced in 
Bangladesh as tawarruq is not allowed by the Shari‘ah scholars. Moreover, there is a fear 
that derivatives are toxic financial instruments and they are not a public need. However, 
a minority group of scholars view that Islamic swaps are crucial for Bangladesh. 
Moreover, tawarruq can be allowed if a commodity market is established to practice real 
tawarruq.   
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8.2.7. Shari‘ah Issues and Other Challenges in Wa‘d-Based Products in Malaysia 
The researcher concludes that the practice of wa‘d in Malaysian Islamic banks are in 
accordance with the Shari‘ah and are free from the Shari‘ah issues raised. Corresponding 
to the issue that wa‘d is a mechanism to guarantee the capital in MM home and property 
financing, the researcher concludes that MM home and property financing is actually 
based on shirkat al-milk. Shirkat al-milk is a joint ownership. Therefore, wa‘d is not a 
means for guaranteeing the capital here as shirkat al-milk allows one party to purchase 
another party’s share with a price mutually agreed between them. The objective of shirkat 
al-milk is to achieve ownership but not to make investment. The partners are not required 
to share profit and loss from the investment. From the contractual perspective, the usage 
of wa‘d is legitimate. Furthermore, from the macro level perspective, wa‘d is a need for 
Islamic banking industry to minimise the market risk. If wa‘d is not used then the banks 
would prefer fully deb-based financing e.g. BBA, murabahah etc. Considering the need 
of the industry, wa‘d should be allowed in MM home and property financing. 
 Furthermore, wa‘d is not a hilah in Islamic treasury products. All the Malaysian 
wa‘d-based treasury products namely FX forward, ICCS, IPRS and IRS are based on 
some specific contracts along with wa‘d. Shari‘ah scholars agree that the contractual 
arrangement are valid for all these products. In addition, hedging is the underlying 
objective for these instruments which is in line with the maqasid al-Shari‘ah. These wa‘d-
based treasury products are legitimate means to achieve a legitimated objective. 
 Looking into the issue of wa‘d as a means to exploit the customer in FX forward 
and murabahah on purchase orderer, the researcher resolves that there is no oppression 
(zulm) on the customer here from the Shari‘ah perspective. According to the Shari‘ah, it 
is similar to stipulating condition (shart) in a contract. In a contract, the contracting parties 
(‘aqidan) are free to stipulate any conditions as long as there is consent between the 
parties and it does not violate the rules of the Shari‘ah. However, based on the recent 
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economic experience that there is no such financial institution called “too big to fail”, the 
customer’s interest should be protected. 
 Concerning the issue that the practice of wa‘dan in some products is similar to a 
forward contract (bay‘ al-ajal bi al-ajal), the researcher concludes that wa‘dan is not 
similar to a forward contract. In MM home and property financing and AITAB vehicle 
financing products, each of the wa‘d is connected to different specific event. In IRS, the 
two wa‘d are connected to two different subject matter. Furthermore, there are some basic 
differences between wa‘dan and a forward contract. In the case of forward contract, there 
should be offer (ijab) and acceptance (qabul). After the execution of the contract, the 
ownership of the subject matter is transferred immediately to the purchaser and the 
purchase price becomes a debt on the purchaser. However, there is no offer and 
acceptance in wa‘dan and no effect on the subject matter e.g. transfer of ownership and 
liability of purchase price. 
 At present, there is no legal provision for wa‘d in the IFSA and the Contract Act 
1950. According to the contract act, wa‘d is as good as a contract. When wa‘d is treated 
as a contract then the practice of wa‘d in many products may fall into the Shari‘ah 
prohibition of combining two contracts into one (bay‘atayni fi bay‘atin). Consequently, 
many wa‘d-based products can be invalidated which may harm the bank. Even though 
SAC holds the highest position to issue ruling on any Islamic banking case in Malaysia 
but to make Islamic banking more sustainable and to make Malaysian law as the law of 
reference to settle international Islamic financial disputes, it is necessary to incorporate a 
provision for wa‘d either in the Contract Act or IFSA.  
 Moreover, some scholars have raised their concern over the usage of wa‘d in a 
large number of products without any comprehensive Shari‘ah parameter. It is a fear that 
wa‘d might be used to achieve an illegitimate end without a Shari‘ah parameter. The 
researcher concludes that wa‘d is a need for the industry. Therefore, product innovation 
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through wa‘d should not be discouraged for the fear of evil use. However, it is better to 
develop comprehensive guidelines to direct the practice of wa‘d.  
 
8.2.8. Shari‘ah Issues and Other Challenges in Wa‘d-Based Products in Bangladesh  
One of the major challenges to develop wa‘d-based products in Bangladesh is the 
rigidness of the Shari‘ah scholars. Due to their heavy reliance on sadd al-dharā’i‘, it was 
not possible to introduce some wa‘d-based products. As an example of strictness, FX 
forward is not allowed in Islamic banks in Bangladesh even though prominent Shari‘ah 
authorities like AAOIFI has allowed it. It is prohibited based on the understanding that 
bay‘ al-sarf should be concluded on spot basis according to the market price at that time. 
However, a minority group of Shari‘ah scholars in Bangladesh view that FX forward 
should be allowed in Bangladesh. Even muwa‘adah can be applied in FX forward as it is 
different from a contract (‘aqd), and Hanafi school of jurisprudence (madhhab) allows 
practicing muwa‘adah as a binding promise whenever it is a need. The researcher views 
that the prohibition of FX forward in Bangladesh is due to the scholars’ different 
understanding of the prophetic narration “yadan bi yadin”, which indicates that we should 
exchange different currencies on spot basis. However, it does not impose following the 
market price. The contracting parties are free to exchange currencies with whatever rate 
they want. Therefore, responding to the need of the clients in Bangladesh, Shari‘ah 
scholars should be flexible to allow FX forward. 
 Another challenge in developing wa‘d-based products in Bangladesh is that there 
is a lacking of adequate product development initiative by the industry. In fact, there are 
a number of elements contributing to this situation which are lack of research, absence of 
competitive market, shortage of human capital and lack of sincere support from the 
government. 
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 Finally, even though the legal framework of Bangladesh generally supports the 
operation of Islamic banking, there is no provision for wa‘d in the Contract Act. The 
existing Contract Act 1872 does not recognise wa‘d. According to the Contract Act, wa‘d 
is as good as a contract. If wa‘d is considered as a contract, then its practice in some 
Islamic banking products might be invalidated. Moreover, the client might be the victim 
in many cases if wa‘d is a contract. Therefore, a legal provision for wa‘d is needed either 
in the Contract Act or in a separate law for Islamic banking operation in Bangladesh.  
 
8.2.9. The Prospects for Wa‘d-Based Products in Malaysia 
There is a considerable prospect in wa‘d for Islamic banking industry in Malaysia. Islamic 
FX option can be developed with either wa‘d and commodity murabahah or muwa‘adah 
and ‘urbun. Wa‘d with commodity murabahah model should be accepted in Malaysia but 
the muwa‘dah and ‘urbun model may not be accepted as muwa‘adah is not accepted by 
BNM. However, as the researcher view that muwa‘adah is permissible then muwa‘adah 
and ‘urbun-based model is suggested for the future as it is less complicated and less costly 
than the previous model.  
 Furthermore, the existing practice of FX forward in Malaysia can be replaced with 
wa‘dan-based Islamic FX forward to protect the interest of the client in currency hedging. 
The wa‘dan-based model should be accepted in Malaysia as most of the banks currently 
using wa‘dan in some other products.  
 Finally, ijarah home and property financing under shirkat al-milk is a consumer-
banking product which can be developed as an alternative for MM home and property 
financing. This product is based on ijarah, wa‘d, hibah and shirkat al-milk. This model 
allows the bank to provide financing to a client for a house under construction while bank 
takes the risk of project abandonment. Moreover, the risk of loss in case of customer’s 
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default is lesser as the bank holds 90 % ownership until the end of the tenure. The model 
is comparably simple and less burdensome on the customer as it contains only one wa‘d.  
 
8.2.10. The Prospects for Wa‘d-Based Products in Bangladesh 
There is a great potential in wa‘d for Islamic baking in Bangladesh. Considering the need 
of the industry and suitability with the Shari‘ah framework, four products have been 
suggested which are muwa‘adah Islamic FX forward, muwa‘adah Islamic cross currency 
swap, Islamic profit rate swap and tawarruq personal financing.  
 Muwa‘adah Islamic FX forward is based on muwa‘adah and bay‘ al-sarf. 
Muwa‘adah is chosen due to the flexibility of Hanafi school towards muwa‘adah. It 
provides more protection to the client. Alternatively wa‘d-based FX forward can be 
introduced if the Shari‘ah scholars do not accept muwa‘adah.  
 Similar to FX forward, Islamic cross currency swap can be developed through 
muwa‘adah to meet the long-term currency hedging needs of the clients. Instead of 
commodity murabahah, muwa‘adah is proposed as there is no commodity market in 
Bangladesh to practice commodity murabahah. On the other hand, there is flexibility 
regarding muwa‘adah in Hanafi school of jurisprudence.  
 In addition, Islamic profit rate swap is proposed for Bangladesh considering the 
future needs of the industry to hedge against a floating profit rate. The product is based 
on wa‘dan and tawarruq. However, a commodity market should be developed to practice 
this swap.  
 Lastly, due to substantial need of personal financing, tawarruq personal financing 
is proposed for Islamic banks in Bangladesh. The product is designed based on 
murabahah and wa‘d. A real tawarruq model is proposed where the bank does not 
become the agent of the client either to sell or purchase the commodity. However, the 
launching of this product depends on the establishment of a commodity market which 
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allows the practice of genuine tawarruq. Figure 8.1 below shows the summary of 
important findings of this research.  
  
 
Figure 8.1 Summary of the Important Findings 
 
8.2.11. Conclusion of the Findings  
Having presented the summary of the findings, it can be said in a nutshell that wa‘d is 
both religiously and legally binding in the Shari‘ah. Both muwa‘adah and wa‘dan for 
executing a contract (‘aqd) in the future are permitted in the Shari‘ah even though they 
are binding on the promisor. This is because a binding muwa‘adah/wa‘dan is different 
from a contract (‘aqd).    
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 Malaysia has developed a number of products based on wa‘d due to the support 
from the government and the flexibility of the Shari‘ah scholars. There are many 
developments on the usage of wa‘d in Malaysia. Though several studies claim that a 
number of Shari‘ah issues are involved with the usage of wa‘d in Malaysia but it is 
concluded that Malaysian practice of wa‘d are free from those issues of Shari‘ah. 
However, Malaysia needs to include a separate provision for wa‘d either in the Contract 
Act or IFSA. Furthermore, there requires a comprehensive parameter for the usage of 
wa‘d in different product structures.  
 Comparing with Malaysia, Bangladesh has very few products based on wa‘d. 
There is no substantial development of wa‘d-based products in the Islamic banks of 
Bangladesh. This is due to the stringent position of the Shari‘ah scholars and the lack of 
product development initiative which is the consequence of lack of support from the 
government, lack of research, lack of human capital and an absence of competitive 
market. Therefore, Bangladesh can learn from Malaysia in terms of the flexibility of the 
Shari‘ah scholars, government’s patronization of Islamic finance, legal support, prudent 
regulation, infrastructural development and strategies for human capital development.  
 Finally, both Malaysia and Bangladesh have a lot of prospects in wa‘d for 
developing numerous products. Malaysia can introduce Islamic option, wa‘dan-based FX 
forward and ijarah and shirkat al-milk home financing. On the other hand, Bangladesh 
can develop muwa‘adah Islamic FX forward, muwa‘adah Islamic cross currency swap, 
Islamic profit rate swap and tawarruq personal financing.          
 
8.3. Recommendations 
In light of the findings, discussions in different chapters of the thesis and observations 
during the field study, the researcher provides recommendations to different group of 
people or organisations related to Islamic banking in Malaysia and Bangladesh. The 
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recommendations are provided to (1) the Government of Malaysia, (2) the Government 
of Bangladesh, (3) the Islamic banking industry in Malaysia, (4) the Islamic banking 
industry in Bangladesh, (5) Shari‘ah scholars in Malaysia, (6) Shari‘ah scholars in 
Bangladesh, and (7) the clients.  
 
8.3.1. Recommendations to the Government of Malaysia 
Recommendations to the government of Malaysia and related authorities are provided in 
the following points: 
i. The government through the help of related regulating authority should provide a 
guideline on the usage of Islamic derivative instruments so that the instruments 
are used for their real purposes. This guideline should clarify in details the 
circumstances when Islamic derivatives are used for speculation. Furthermore, it 
should include the necessary requirements that a party should fulfil to enter into 
an Islamic derivative instrument. Furthermore, the government should ensure that 
the guideline is strongly followed by the industry players.  
ii. There should be a legal provision for wa‘d in the Contract Act 1950 that includes 
the definition of wa‘d and muwa‘adah, binding nature of wa‘d, necessary 
remedies for the breach of wa‘d. However, the legal provisions for wa‘d can be 
included in the IFSA as a substitute. In that case, whatever legal provisions 
mentioned in IFSA should be exceptions to the Contract Act 1950. 
iii. The government through BNM should issue guidelines on the practice of wa‘d. 
The guideline should include more details on the concept of wa‘d, muwa‘adah 
and wa‘dan, the binding nature of wa‘d, the necessary remedies for the breach of 
wa‘d, the valid excuses for the breach of wa‘d, Shari‘ah ruling on connecting 
wa‘d with some contracts e.g. mudarabah, musharahakah, murabahah, bay‘ al-
sarf etc. and circumstances where wa‘d is violating the purpose of the contract 
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(muqtada al-‘aqd). BNM should ensure that the guideline is followed by Islamic 
banks while innovating products based on wa‘d. 
 
8.3.2. Recommendations to the Government of Bangladesh 
The researcher provides the following recommendations to the government of 
Bangladesh and related regulatory authorities:  
i. The government should include some legal provisions for wa‘d in the Contract 
Act 1872. It should state the definition of wa‘d, its binding nature, required 
remedies for the breach of wa‘d and valid excuses to break a wa‘d. However, it is 
better to enact a separate comprehensive law for the operation of Islamic banking 
in Bangladesh. There should be some provisions for wa‘d in that law and those 
provisions would be exceptions from the Contract Act 1872.  
ii. The government is recommended to enhance research in Islamic banking. In this 
regard, BB should expand its Islamic banking research division with Shari‘ah 
research. Moreover, BB should impose on every Islamic bank to establish a 
Shari‘ah research division. Moreover, government should provide sufficient fund 
to the academics to conduct scholarly research in Islamic banking. 
iii. Educational institutions are required that teach Islamic finance to develop human 
capital in Islamic banking. The government should establish educational 
institutions dedicated for Islamic banking. Moreover, the government universities 
should include Islamic banking courses in their curriculum. Besides, BB can 
organise workshops, seminars, and conferences on different topics in Islamic 
banking regularly to develop Islamic finance knowledge.    
iv. Sincere support from the government is required to lead Islamic banking towards 
mainstream banking in Bangladesh. BB should continuously provide Islamic 
banking license to conventional banks which want to convert to Islamic banks. 
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Furthermore, BB is recommended to be flexible to issue license to conventional 
banks which wants to open Islamic banking window. However, in this case, BB 
should develop guidelines for the operation of Islamic banking windows. If it is 
difficult to monitor Islamic banking windows, then BB can instruct the 
conventional banks to establish Islamic bank as a subsidiary entity of the leading 
conventional bank. The subsidiary system ensures that there is no co-mingling of 
funds between Islamic and conventional banking. Besides, it would help BB to 
monitor Islamic banking more easily. 
v. Furthermore, as a sign of sincere support, the government should establish a 
commodity market where financial institutions and their clients can practice 
genuine tawarruq. This commodity market will ease for Islamic banks to develop 
numerous products based on tawarruq. Thus, product innovations would be 
expanded in Bangladeshi Islamic banks.   
vi. There is a need for a central Shari‘ah board under BB with the authority to monitor 
and oversee the Shari‘ah committees of all Islamic banks as well as the overall 
application of Shari‘ah principles in all these banks. The central Shari‘ah board 
should issue resolutions regarding different Shari‘ah matters which would be 
binding on all Islamic banks.  
vii. The government should establish strong collaboration with leading Islamic 
banking countries and should take lessons from them especially from Malaysia. 
Collaboration with Malaysia for example would help the government learn the 
procedure to develop a strong Islamic banking governance system in Bangladesh.  
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8.3.3. Recommendations to Malaysian Islamic Banking Industry 
The following points comprise recommendations for the Islamic banking industry in 
Malaysia:  
i. Malaysian Islamic banks should be confident to innovate more products based on 
wa‘d in light of the Shari‘ah requirement to cater the need of the client. In this 
case, industry should not diminish the usage of wa‘d as a consequence of the 
Shari‘ah issues asserted by some Shari‘ah scholars. 
ii. It is recommended that Islamic banks should be more flexible with customers and 
should reduce the burden on them. Therefore, Islamic banks should attempt to 
exclude several features of wa‘d in some product structures where it puts 
extensive burden on the customer. As for example, the second wa‘d given by the 
customer in the case of MM home and property financing that the customer 
promises to purchase the property at the event of default, should be eliminated. 
iii. Islamic banks should take care of the interest of the customers. Considering the 
present economic situation, banks have a duty to provide wa‘d in case of FX 
forward so that customers’ interests are protected. As shown in chapter seven, 
wa‘dan-based Islamic FX forward can settle this matter. 
iv. Furthermore, Islamic banks should be cautious to implement the bindingness of 
wa‘d. They should consider the valid excuses prescribed in the Shari‘ah to break 
a wa‘d e.g. duress, death, bankruptcy etc. Besides, in case of a breach, banks can 
charge from the customer only the amount of loss incurred but not the potential 
loss. Finally, banks need to take into consideration that it is prohibited from the 
Shari‘ah perspective to force a customer to purchase a property due to his wa‘d 
even though the property is not in existence. 
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v. Additionally, Islamic banks should explain the concept of wa‘d to the clients so 
that the client is able to know his rights and responsibilities regarding the wa‘d in 
a specific product. 
vi. Finally, the researcher suggests that the Islamic banking industry in Malaysia 
should be supportive towards research activities so that research can be carried 
out without difficulty. Researches are conducted mostly to serve the industry in 
the end. Therefore, practitioners are urged to be responsive and approachable 
towards researchers. 
 
8.3.4. Recommendations to Bangladeshi Islamic Banking Industry 
The researcher recommends the followings to Islamic banks in Bangladesh:  
i. There should be a significant awareness of wa‘d among the practitioners. Product 
innovators should study the concept of wa‘d in details and the vast potentiality of 
innovating numerous products based on this concept to satisfy the current and 
future needs of the clients. In light with the findings of this research, it is urged to 
eradicate the pessimistic notion towards wa‘d.  
ii. It is a duty for Islamic banks in Bangladesh to establish a Shari‘ah research 
division in each bank. The research division would help Shari‘ah advisors to find 
out issues in Islamic banking products. Moreover, it might help the product 
development division to structure innovative Shari‘ah-compliant products. Above 
all, this division would increase Shari‘ah knowledge for Islamic banks in 
Bangladesh. Islamic banks should allocate sufficient budget for this division to 
conduct rigorour research.  
iii. Rather than relying upon IBBL, other Islamic banks in Bangladesh should be 
independent in terms of product development and other operations. Each of the 
Islamic banks should attempt to introduce unique products. This will create a 
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competitive market among the Islamic banks in Bangladesh, and in general, will 
develop the industry.  
iv. Islamic banks in Bangladesh are advised to invest for creating some qualified 
Shari‘ah scholars. In this regard, a talent development program can be developed. 
Under this program, banks may employ some Shari‘ah graduates for a certain 
period. Within this period, banks should rotate the participants in different 
departments of the bank to make them familiar with the operation and different 
functions of an Islamic bank. It is expected that a generation of qualified Shari‘ah 
scholars can be created through this program. 
v. Islamic banks are advised to expand their international collaborations with 
Malaysian Islamic banks to enhance research activities. Moreover, it will help 
Islamic banks in Bangladesh to be familiar with Malaysia’s different types of 
innovative products.  
 
8.3.5. Recommendations to Shari‘ah Scholars in Malaysia 
In light of the findings of this study and the experiences gained through the field study, 
the researcher proposes some suggestions to the Shari‘ah scholars in Malaysia in the 
following points:  
i. Scholars are recommended to re-think their opinions on the Shari‘ah appraisal for 
wa‘d and muwa‘adah. As the majority of the Shari‘ah scholars’ opinions are 
different from the findings of this study. Therefore, it is urged to the scholars to 
re-examine this matter through looking into the classical texts of Islamic jurists 
(fuqaha’) and contemporary practice. 
ii. It is recommended to choose wa‘d and related issues as a theme for discussion 
either in a national or international Shari‘ah scholars’ forum. This forum will help 
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further understanding of Shari‘ah issues related to wa‘d, exchange opinions 
among the scholars and come up with a substantial conclusion on this matter. 
iii. It is urged to the Shari‘ah committee members of different Islamic banks in 
Malaysia to make their resolutions on different Shari‘ah products publicly 
available with considerable amount of justifications. This will educate the public 
and the researchers on those matters. 
 
8.3.6. Recommendations for Shari‘ah Scholars in Bangladesh 
Recommendations to the Shari‘ah scholars in Bangladesh are as follows:  
i. Scholars in Bangladesh are suggested to revisit their opinions on the Shari‘ah 
status for Islamic FX forward. In this regard, they are required to make rigorour 
research on the Shari‘ah principles for bay‘ al-sarf and the concept of wa‘d. 
Furthermore, a balanced position between sadd al-dara’i‘ and the need (hajah) of 
the industry should be adopted. 
ii. Shari‘ah scholars are strongly recommended to conduct extensive research before 
issuing any Shari‘ah resolution on any banking product. It is their duty to make 
their utmost effort to find out a Shari‘ah ruling in the sources of Islamic 
jurisprudence (fiqh) for the specific product. A deep study should be conducted to 
identify any classical Islamic jurist’s opinion regarding the issue. At the same 
time, a clear understanding of the product structure and documentation is needed. 
Finally, scholars should oversee the need and impact of the product in the 
economy. 
iii. Scholars in Bangladesh are advised to organise or participate in International 
Shari‘ah scholars’ forums to discuss Shari‘ah issues in Islamic banking. 
Exchanging opinions among International Shari‘ah scholars may open up their 
minds, fill the knowledge gap and create tolerance towards the views of others.  
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8.3.7. Recommendations to the Clients 
Islamic banks’ clients are advised to have general understanding on the concept of wa‘d 
and its Shari‘ah ruling. Furthermore, when engaging with any wa‘d-based products then 
they are required to be aware of their rights and responsibilities towards the practice of 
wa‘d in that particular product. They ought to know the remedies for the breach of wa‘d 
and the valid excuses to break wa‘d.  
 
8.4. Limitation of the Research 
Considering the field study conducted and the classical Islamic jurisprudential (fiqh) 
literatures reviewed, this research should be able to achieve its goal. As a universal rule 
that every work has some limitations, this study is not free from limitations and 
shortcomings. There are a few limitations for this study which are as follows:  
i. Firstly, the study does not include the application of wa‘d in sukuk. There are 
some Shari‘ah issues related to the application of wa‘d in sukuk. If sukuk were 
studied then more Shari‘ah issues related to wa‘d could be found out. Moreover, 
the research does not study the “structured products”. There are some Shari‘ah 
issues related to the practice of wa‘d in “Islamic structured products”. However, 
sukuk and structured products were not studied due to the limitation of a PhD 
research. It is beyond the scope of a PhD research to study a large volume of things 
within a limited period. Furthermore, as Islamic finance in Bangladesh is at the 
very initial stage to develop these products then to make a balance between these 
two countries only the banking products are studied. 
ii. Secondly, the case study is limited to three Islamic banks in Malaysia and three 
others in Bangladesh. If more Islamic banks were studied then more wa‘d-based 
products might be discovered. If some Islamic banks in the Middle East could be 
studied, then this research might be more rigorous. However, because of the 
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inadequacy of funds and limitation of time, it was not possible for the researcher 
to study more than the six banks in these two countries. 
iii. Finally, there are shortcomings in the field study of the research. Firstly, a few 
documents related to wa‘d-based products could not be reviewed due to the 
restriction of the bank to keep their documents private and confidential. Secondly, 
it was not possible to interview some Shari‘ah scholars due to their busy schedule 
and lack of response to interview invitation. Despite the shortcomings, a 
substantial amount of data was obtained from interviews conducted and 
documents reviewed to achieve the objectives of this research. 
 
8.5. Further Research Recommendations 
After having identified the limitations of this study, the researcher recommends the scope 
for further research in the following:  
i. Further research can be carried out on the usage of wa‘d in sukuk and structured-
products. The research should analyse the application of wa‘d in different types 
of sukuk and structured-products to find out the possible Shari‘ah issue pertaining 
to the practice of wa‘d. Moreover, it should assess the possibility to innovate more 
sukuk and structured-products based on wa‘d.  
ii. The case study can be developed by including a large number of banks so that 
more rigorous research is conducted. Alternatively, different banks other than the 
banks studied e.g. al-Rajhi Banking and Investment Corporation (Malaysia) 
Berhad can be chosen for case study to look for different findings. Moreover, a 
comparison can be done between Malaysian practices with other leading Islamic 
banking countries e.g. Bahrain, U.A.E., Kuwait etc.  
iii. Finally, research should be done to look for alternatives for wa‘d. Rigorous 
research can be carried out to discover a Shari‘ah-based instrument that provides 
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similar benefit of wa‘d but at the same time it is based on real economic activities. 
This research might help the Islamic banking industry in diversifying their 
products and moving forward from heavy dependence on wa‘d. 
 
8.6. Conclusion 
In conclusion, the researcher believes that this study has succeeded in examining the 
practice of wa‘d in Malaysia and Bangladesh, comparing between them, and providing 
fruitful discussions on Shari‘ah issues related to their practices. It has demonstrated the 
future prospects of wa‘d in innovating different types of products for both countries. 
Several recommendations have been provided to the government and related authorities, 
Islamic banking practitioners, Shari‘ah scholars and customers in both countries. It is 
expected that they would follow some of these recommendations and benefit from this 
research. 
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APPENDIX A: INTERVIEW GUIDELINE FOR SHARI‘AH OFFICER 
 
 
 
Introduction 
What is the role of Shari‘ah department in product development? 
Is wa‘d binding in your bank? 
 
Products where wa‘d are applied and the mechanism for the application of wa’d 
What are the products in your banks where wa‘d is currently being applied?  
Is muwa‘adah applied in any of the products in your bank? 
Do you use wa‘dan in your products?  
 
What is the mechanism of wa‘d/muwa‘adah/wa‘dan in those products? 
 What is the mechanism of using wa‘d in murabahah? (If it is used in your bank) 
 What is the mechanism of using wa‘d in MM? (If it is used in your bank) 
 What is the mechanism of using wa‘d in AITAB? (If it is used in your bank) 
 What is the mechanism of wa‘d in tawarruq? (If it is used in your bank) 
 Is there any wa‘d in bay’ al-‘inah? If yes, how does that apply? (If it is used in 
 your bank) 
 Do you apply wa‘d in parallel salam? 
 Do you apply wa‘d in parallel istisna‘? 
 Do you apply wa‘d/muwa‘adah/wa‘dan in bay‘ al-sarf?  
 
What are the features and benefits of these wa‘d-based products? 
What are the terms and conditions of these wa‘d-based products? 
What is the uniqueness of wa‘d-based products in your bank? 
What are the legal documents used for wa‘d? 
Are the contracts of a product combined in a single agreement or separated in different 
papers? 
 
Challenges in using wa‘d 
In your opinion, is there any challenge/obstacle for developing products based on wa‘d? 
If yes, please explain. 
 What is your opinion on the application of wa‘d in MM home financing? 
 Do you think that in practice, both muwa‘awadah and wa‘dan are the same? 
 In your opinion, is there any wa‘d-based product that contradicts the purpose of 
 the contract? 
 What is your opinion on the penalty for wa‘d? 
 Do you think, there needs any legal framework or guideline for wa‘d-based 
 products? 
 Is there any possibility that wa‘d is used as a hilah to allow conventional banking 
 products in Islamic banks? 
 
Suggestions and Prospects of wa’d 
What do you suggest to overcome the existing challenges of wa‘d? 
 Do you suggest any Shari‘ah parameters that should be followed in wa‘d-based 
 products? If yes, how that should be?  
In your opinion, what other new products can be developed based on wa‘d? How to 
achieve further development of wa‘d and wa‘d-based products? 
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(1) What is your opinion on the binding nature of muwa‘adah and wa‘dan? 
(2) What is your opinion on the application of wa‘d in MM? What is your opinion on 
the promise by the customer to purchase the property from the bank at the event 
of default? Is it a guarantee by the musharik? Is the musharakah here a shirkat al-
milk or shirkat al-‘aqd? Does the condition of wa‘d violate muqtada al-’aqd? 
Does the wa‘d change the equity financing to debt financing?  
(3) What is your opinion on wa‘d in AITAB vehicle financing? Is the promise by the 
customer to purchase the vehicle at the event of default permissible? Is promise 
to give hibah better than promise to sell?  
(4) What is your opinion on wa‘d in FX forward? Can we do wa‘d or muwa‘adah for 
sarf? Is muwa‘adah mulzimah permissible for executing bay‘ al-sarf? Does FX 
forward comply with the principle of yadan bi yadin (spot transaction) in the 
Hadith?  
(5) What do you think about the application of wa‘d/wa‘dan in IPRS and ICCS? Is 
wa‘dan used as hilah to make the derivatives halal? Can sadd al-dhara’i‘ be used 
to stop applying wa‘dan in these products? How are these Islamic swaps free from 
gambling?  
(6) Can wa‘d be used for options? Can wa‘d be a financial right? In your opinion, is 
there any difference between the classical and contemporary concept of wa‘d?  
(7) What would you say about the claim of excessive usage/reliance on wa’d? Do you 
suggest any Shari‘ah parameter that should be followed in every wa‘d-based 
products? If yes, how is that?  
(8) What is your opinion on the application of wa’d in murabahah? Do you think that 
wa‘d from one party (customer) is an exploitation by the bank? 
(9) Is there any other Shari‘ah issue related to wa‘d you would like to mention? 
(10) In your opinion, can wa‘d be used in other new types of products e.g. 
structured products, options etc.? Do you have any suggestion in relation to the 
further development of wa‘d-based products?  
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APPENDIX C: INTERVIEW GUIDELINE FOR LEGAL OFFICER 
 
 
 
(1) What is the role of legal department in product development? 
(2) Is wa‘d legally binding in your bank?  
(3) How is the documentation for wa‘d? Is wa‘d combined with the main ‘aqd or, it 
is put in separate letter?  
(4) How the wa‘d clause is written in the product agreement?  
(5) Would you like to mention any legal issue relating to wa‘d? Is there any problem 
in developing products based on wa‘d? What do you suggest to overcome these 
problems? 
(6) How the “purchase undertaking” clause is written in MM financing? 
(7) How is the wa‘d structure in AITAB financing? 
(8) How is the wa‘d in murabahah and tawarruq financing?  
(9) How is the wa‘d feature in treasury products (FX forward, Swaps etc.)?  
(10)  What are the legal steps taken if the customer does not fulfil his wa‘d? 
What about the compensation for wa‘d? 
(11)  Has your bank ever experienced any breach of wa‘d? 
(12)  Is the wa‘d element in line with the contract act of the country?  
(13)  Do you think that the existing legal framework is enough to support wa‘d-
based products? Do you think, there needs a legal framework for wa‘d-based 
products? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
315 
 
APPENDIX D: GLOSSARY OF ARABIC TERMS AND THEIR MEANINGS 
 
 
 
‘Ahd     Covenant 
‘Alayhis Salam   Peace be upon him    
‘Aqd Al-Tawrid   Export/Import Contract 
‘Aqd     Contract 
‘Aqidan    Two parties making a contract 
‘Iddah     Unilateral Promise 
‘Iddah     Waiting period for a woman after the death of her 
     husband or divorce 
‘Illah     Cause of a Shari‘ah ruling 
‘Udhr Shar‘i    Shari‘ah Permissible Excuse 
‘Udhr     Excuse 
‘Uqud Musammat   Contracts recognised by the Shari‘ah 
‘Uqud Mustajaddah   Modern Contracts  
‘Urbun     Earnest money  
‘Urf     Custom 
Ahkam    Shari‘ah rulings 
Ahliyyah    Legal competence  
Al-Ijarah Thumma Al-Bay‘  Islamic hire-purchase 
Al-Sarf    Currency exchange 
Al-Wadi‘ah    Safekeeping  
Arkan     Pillars of a contract  
Awwah    One who invokes Allah with humility, glorifies 
     Him and remembers Him much 
Bay‘ al-‘Inah    Sale with immediate repurchase 
Bay‘ Al-Ajal Bi Al-Ajal  Forward sale contract where both subject matters 
     are deferred 
Bay‘ Al-Dayn    Sale of debt  
Bay‘ Al-Kāli’ Bi Al-Kāli  Sale of a debt for a debt  
Bay‘ Al-Mu’ajjal   Deferred payment sale 
Bay‘ Al-Mulāmasah   Touch sale 
Bay‘ Al-Munābadhah   Toss sale 
Bay‘ Bi Thaman Ajil   Deferred payment sale 
Bay‘     Contract of sale  
Bay‘Al-Istijrar   Supply sale 
Bay‘atayni Fi Bay‘atin  Two sale contracts in one sale contract 
Bayt Al-Mal    State treasury  
Buyu‘     Sales 
Dawabit    Parameters 
Dinar     Gold coin 
Dirham    Silver coin  
Fāsid     Voidable 
Fatawa    Plural of Fatwa  
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Fatwa     Religious decree 
Fiqh     Islamic jurisprudence 
Fuqaha’    Islamic jurists 
Gharar     Uncertainty  
Hadith     Prophetic tradition 
Hajah     Need 
Hajj     Pilgrimage to Makkah 
Halal     Permissible in Islamic law 
Hanafi     A school of Islamic jurisprudence 
Hanbali    A school of Islamic jurisprudence 
Haram     Prohibited in Islamic law 
Hibah     Gift 
Hilah Muharramah   Prohibited legal trick 
Hilah Shar‘iyyah   Permissible legal trick in Islamic law 
Hilah     Legal trick 
Ibra’     Rebate 
Ifsad Al-‘Aqd    Corrupting the contract 
Ijab     Offer 
Ijarah Muntahiyah Bi Al-Tamlik  Lease ending with ownership 
Ijarah     Lease 
Ijtihad Tatbiqi    Applied juristic reasoning 
Ijtihad     Juristic reasoning  
Ilzāmiyyah    Obligation 
In Sha’ Allah    If Allah wills 
Istisna‘    Manufacturing contract 
Janib     A good quality of date 
Jihad     Striving in the path of Allah 
Ju‘alah     Stipulated price for performing a service 
Kafalah    Guarantee 
Kaffarah    Atonement  
Mabi‘     Sold item 
Madhahib    Plural of madhhab 
Madhhab    School of thought in Islamic jurisprudence 
Mafsadah    Harm 
Makhraj    Way out 
Makruh    Disliked 
Maliki     A school of Islamic jurisprudence 
Maqāsid Al-Shari‘ah   The objective of Islamic law 
Masdar    Infinitive 
Mashaqqah    Hardship 
Maslahah    Public interest 
Maw‘idah    Unilateral promise 
Maysir     Gambling 
Milkiyyah    Ownership 
Mu‘amalat    Commercial transactions 
Mu‘āwadah    Exchange contract 
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Mubah     Permissible in Islamic law 
Mudarabah    Trust investment partnership 
Mudarib    Entrepreneur  
Munafiq    Hypocrite 
Muqasah    Offset  
Muqtada Al-‘Aqd   Purpose of the contract 
Muqtadā    Purpose 
Murabahah    Cost plus profit sale 
Musawamah    Spot sale  
Musharakah Mutanaqisah  Diminishing partnership 
Musharakah    Partnership  
Musharik    Partner 
Mustahabb    Recommended  
Muta‘addi    Transitive verb 
Muwā‘adah Mulzimah  Binding mutual promise 
Muwa‘adah    Mutual promise 
Nifaq     Hypocrisy 
Nudhur    Vow 
Qā’idah Fiqhiyyah   Islamic legal maxim 
Qabd     Possession of the subject matter 
Qabul     Acceptance 
Qard     Loan 
Qur’an     The primary source of Islamic law 
Radiyallahu ‘Anh   May Allah be pleased with him 
Riba     Usury  
Ribawi    Items subject to Shari‘ah rules on riba in sales 
Rida     Consent 
Sa‘     Volume measurement  
Sabab     Cause 
Sadaqah    Voluntary alms 
Sadd Al-Dharā’i‘   Blocking the means 
Salam     Advance purchase 
Salat     Prayer 
Sallallahu ‘Alayhi Wa Sallam Peace and blessings of Allah be upon him 
Shafi‘i     A school of Islamic jurisprudence 
Shāfi‘i     A school of Islamic jurisprudence 
Shari‘ah    Islamic law 
Shart     Stipulation 
Shirkat Al-‘Aqd   Contractual partnership 
Shirkat Al-‘Uqud   Plural of shirkat al-‘aqd 
Shirkat Al-Amlak   Plural of shirkat al-milk 
Shirkat Al-Milk   Joint-ownership 
Shirkat     Partnership 
Shurut     Plural of shart 
Sighah     Contractual expression 
Subhanahu Wa Ta‘ala  The most glorified, the most high 
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Sukuk     Islamic bond 
Sunnah    Prophetic tradition 
Suq Al-Sila‘    Commodity market 
Surah     A chapter of Al-Qur’an 
Ta‘liq     Making conditional  
Tabarru‘    Voluntary alms 
Tabarru‘āt    Plural of tabarru‘ 
Tahsin Al-‘Aqd   Betterment of the contract 
Takaful    Islamic insurance 
Tawarruq Munazzam   Organised means of cash procurement 
Tawarruq    Cash procurement  
Thaman    Price 
Ujrah     Fee 
Wa‘d Mulzim    Binding unilateral promise 
Wa‘d     Unilateral promise 
Wa‘dan    Two independent promise 
Wa‘id     Threat  
Wadi‘ah Yad Al-Damanah  Guaranteed custody 
Wajib     Compulsory 
Wakalah    Agency contract 
Waqf     Charitable endowment 
Yadan Bi yadin   Hand to hand/spot transaction 
Zakat     Obligatory wealth levy 
Zulm     Injustice 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
319 
 
LIST OF PUBLICATIONS AND PRESENTATIONS 
 
 
 
Journal Articles: 
Md. Faruk Abdullah and Asmak Ab Rahman, “The Theory of ‘Promise’ (Waʿd) in Islamic 
Law,” Arab Law Quarterly 29, no. 2 (2015), 168-189. 
Md. Faruk Abdullah and Asmak Ab Rahman, “Development of Wa’d-Based Products in 
the Islamic Banks of Bangladesh: A Case Study,” Shariah Journal 23, no. 1 
(2015), 103-140. 
Md. Faruk Abdullah and Asmak Ab Rahman, “Is Wa’dan any different to Muwa’adah? 
Empirical evidence from Malaysia,” International Journal of Islamic and Middle 
Eastern Finance and Management 8, issue. 3 (2015), 310-328.   
Md. Faruk Abdullah and Asmak Ab Rahman, “The Status of Muwa‘adah and Wa‘dan in 
the Shari‘ah,” Fiqh Journal 12, (2015). (Accepted for publication). 
 
Presentations: 
Md. Faruk Abdullah and Asmak Ab Rahman, “Revisiting the Shari‘ah Status of 
Muwa‘adah and Wa‘dan: a General Review,” Paper presented in the 6th Islamic 
Banking, Accounting and Finance Conference 2014, Universiti Sains Islam 
Malaysia, Nilai, 23-24 September, 2014. 
Md. Faruk Abdullah and Asmak Ab Rahman, “Application of Wa‘d (Promise) in Islamic 
Banking Products: a Study in Malaysia and Bangladesh,” Poster exhibition in 
Minggu Terbuka Akademik (MiTA) 2015, Academy of Islamic Studies, 
University of Malaya, Kualal Lumpur, 20-24 April 2015. (Awarded Gold Medal).  
Md. Faruk Abdullah and Asmak Ab Rahman, “Application of Wa‘d (Promise) in Islamic 
Banking Products: a Study in Malaysia and Bangladesh,” University of Malaya 
Three-Minute Thesis Competition, Academy of Islamic Studies, University of 
Malaya, 28 May 2015. (Awarded 2nd Place in Faculty Level).  
 
 
 
 
 
 
 
 
 
